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VERIFIED COMPLAINT la 
(Dated March 31, 1975)(pp. la-4a) 


UNITSD “TAT: DISYRICT COURT 
cA STERN DISTRICT OF Ws YOR: 


ae ares URS anaemia EPS C 48 1 


THERMAL UNIT CORPORATION 


Plaintifrr 
COMPLALNT 
- ageinst - 
YORK-SHIPLKEY INC. 
Defendant 
eSeeen vs ecanwae 2 O28 22 Oe BOB OH SHASTA BABBHAMA x 


Plaintiff by and for its complaint, complaining of the 
Defendant by its Attorney, ‘ILLIAM K. MADDEN, 3Q., respectfully 
alleges and shows the court as follo-s: 


PIRS? CAUSE OF ACTION 


FIRST: That Plaintiff at ell times hereinafter mentioned 
was and still {s a eorporation ineorporated under the laws of the 
State of Ne. York, having its prineipal place of business at 
‘est Hempstead, New Yerk. 


SECOND: That Defendant at all times hereinafter mentioned 
upon information and belief, as and still is a corporation in- 
corporated under the la-s of the 3tate of °ennsylvania having its 
principal place of business at York, »ennsylvania. 


THIRD: That the amount in controversy exceeds the sum of 
T2N THOUSAND DOLLARS, ($10,000.00) sxelusive of interest and costs 


POURTH: That on or about August 197); Plaintiff and 
Defendant entered inte an agreement «hereby /laintiff agreed te 
purchase and the Defendant promised and agreed to manufacture 


certain goods, -eres and merchandise consisting of a boiler to be 


2a 


Gelivered to Plaintiff on or befere Decenber 197). 


PIFTH: That all conditions heve been perforued by Plaint 
puresant to the contract but Defendant has at all tines failed to 
perforn said cenditions of the sontract. 


SIXTH: That Plsintiff hed entered into an agreenent «ith a 
third perty to sell end install eald beiler; that Defendant bad 
me-ledge of this contract of Plaintiff; that secause of the 
failure of Defendant to comply -ith the terns ef the contract, 
Plaintiff ~as anable to fulfill its contract to the third party. 


SEVENTH: That es a result cf the acts of the Defendau. the 
Plaintiff has bee: damaged in the amount of FIFTY THOUSAND DOLLAR 
($50,000.00) representing lost profits, loss of business custome 
ané loss of good will. 


SECOND CAUSE OF ACTION 


KIGHTS : That Plaintiff repente, reiterates and realleges 
with the same ferce and effect paragraphs designated "FIRST" 
through "THIRD" of the FIRST CBUSE OF ACTION. 


NINTH: That on er about August 197!, Pleintiff and Dofe 
entered into an agreement «heroby Plaintiff agreed to purchase 
Defendant promised end agreed to manufacture certain goods, vare 
and merchandise consisting of three bollers to be delivered to 
Plaintiff on or before August 1974. 


TENTH: That all conditions have been perforned by Ylaint’s 
purseant te the contract but Defendant has at all tines failed to 
perform said conditions of the contract. 


; 
: 
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ELEV ENTH : That Plaintiff had entered into an agreenent 
with a third party to sell] and install said boilers; that 
Defendant had kovwledge of this contract of Plaintiff; that 
because of failure of Defendant te comply vith the terms of the 
contract Plaintiff was unable te falfill ite contrast to the thi 


party. 


7 SLYTH; That as a result of the acts of the Defendant the 
Plaintiff has been damaged in the amount ef TYEITY FIVE THOUSAND 
DOLLARS (425,000.00) representing lost profits, loses of business 
customers ané loss of good ill. 


AHER SFOR& Plaintiff demands judgment against the Def 
on the FIRST CAUSE OF ACTION in the sum of FIFTY THOUSARD DOLLARS 
(350,000.00) and upon the SHCOND CAUSE OF ACTION in the sum of 
| JENTY FIVE THOUSAND DOILARS ($25,000.00), together with interest 


costs and disbursements. 


Sed: Garden City, New York 
March 11, 1975 


4ILLIAM K. MADDEE, £5Q. 
Attorney for Plaintiff 
621 Frenklin Avonue 
Garden City, Wew York 
(526) 746-1133 11530 


ha 


UNTTED sTAPS3 DISTRICT COURT 
aA cPERu DI :TRICT OP NE. YORK 


sna aw eeaecen «a Hoo OOOO RR Manne ee oe 


THARHAL - UNIT CORPORATION, 


Plaintiff, 
CORPORATS \VRIFICATION 
- again-t - 
YORK-*HIPLZY, INC. 
Defendant. 


eee eea 2 eee ewe ORO ROBES BEB am nc enan awe 


‘TATE OF Ner VORK ); 
COUNTY OF Wa-SAU oo) 


KENNGTH PETER, being duly « orn, deposes and say-: 

Re is the pre-ident of the THER AL-UNIT CORPORATION, 
the plaintiff in the above entitled action hich is a corporati0n 
created under and by virtue of the las of the :tate of Ne. York; 
that he has read the foregoing complaint and kno « the eontents 
thereof; that the same i true to hi: mo lefige exeept as to the 
matters therein stated to be alleged upon information and belief 
and that a: to those matter: he believes them to be true. 


KENNATH PRPERS 


5 ‘ORN TO BEFOR? *"? THIS 
31°t day of “ARCH 1975 


‘ILLIA K. MADDEN 
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VERIFIED ANSWER 


(pp. Sa-6a) 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
- wo as ones ws eo wo ee eel eel elle - - ~% 
THERMAL UNIT CORPORATION, 

Plaintiff, 

VERIFIED ANSWER 
- against - 
INDEX NO. 

YORK=-SHIPLEY INC. 7SC 481 

Defendant 
- we ewe 2B &e PF = owe eee = elC Ol “KX 


Defendant by its attorneys, GOLDMAN, HOROWITZ & CHERNO, 
for its answer to plaintiff's complaint herein alleges: 

FIRST: Admits existence of agreement in writing alleged 
in paragraph FOURTH and refers to its terms including payment in 
advance of shipmentto be made by plaintiff by certified check 
which plaintiff failed to make. 

SECOND: Denies each and every alleqation contained in 
paragraphs marked and numbered FIFTH, SIXTH, SEVENTH, TENTH, 
ELEVENTH and TWELFTH of plaintiff's complaint. 

THIRD: Admits existe..ce of agreement in writing alleged 
in paragraph NINTH and refers to its terms including payment in 


advance of shipment to be made by plaintiff by ia check 
Lp) § 


~ 


with plaintiff failed to make. tod 
Te dw atheente 


FOURTH: The defendant repeats and ceallwes each and 


6a 


every allegation contained in paragraphs FIRST and SECOND BEREIN 
with the same force and effect as though hereafter fully set forth 
at length. 

PIPTH: That on or about and between March 9, 1973, and 
September 18, 1973, defendant, at the special instance anc request 
of the plaintiff, sold and delivered goods, wares and merchandise 
to the said plaintiff, onopen account, at an agreed price and 
reasonable value on which there remaing an unpaid balance of SEVEN 
THOUSAND NINE HUNTRED FORTY ONE and 43/100 ($7,941.43) nrollars. 

SIX’: That no part of th» said balance of SEVEN THOU- 
SAND NINE HUNDRED FORTY ONE and 43/400 (3/,941.43) Dollars has 
been paid although demand for payment thereof has been duly made. 

WHEREFORE defendant demands judgment dismissing plain- 
tiff's complaint and for judgment on the counterclaim against the 
plaintiff in the sum Of SEVEN THOUSAND NINE HUNDRED FORTY ONE and 
43/100 ($7,941.43) »ollars, together with the costs of this ction. 

GOLDMAN, HOROWITZ & CHERNO 
Attorneys for plalanift, 
Office and P.O, Address, 
390 EB. Old Country Road, 


P.O. 30x 630 
Mineola,N.Y. 11501 
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7a 
PETERS EXAMINATION BEFORE TRIAL | 
= Peters (pp. 78-98) |S 
| 
r This is a purchase order for York-Shipley, 


: this is our purchase order as accepted by York-Shipley. 


4 MR. THALER: Off the record. 

; (Whereupon, a discussion was held off ! 
6 the record.) | 
q Q I direct your attention to the ters, | 


S| “Certified Check in advance of shipment." | 
9 Did you sead this certified check in ad- | 
10 || yvanee of shipment? 


se } A Of course not. : 
* | Q You did act? | 
3 A The equipment wawr.'t ready. The check | 
- only goes when the equipment is ready. | 
Q Did you send a certified check in advanse | 
| of shipment? 

me A Bo. 

os Q When did you request shipment, other than 


what’s in the document? 


© 


| A The date that is on the document. 
= | q The date says, approximately, 11/10/74? 
22 
| A It does not say that. It stands corrected, 
23 
| 11/10/74, of before. 
i4 
“| Q It does say before. Let the record shew 
25 
| it says B/4, How soon before Movember 10th, 3°74, <= 
| CONSULATE STENULYPL BER TERS © MAA PETE 229 Weesitiry sve or oti AY Those GTR 7 So 
it fi OG a Saat Cale New cob Cay (247) S4h DAs . “otal Hythe ba waz 
: =] 


— > ae . a 


~ 


é 


mL 
> 


ay 


ON 


~~ - 
Sd3iavce, 


tT 


~ 


ae 


I ‘ 
\ 
> 


A 
Q 


Correct, 


Did you issue one of a kind of those forms 


to York-Shipley? 


A 


0 


Ro. 


Would you aerk this for identification 


8a 


Peters 


as Defendant's exhibit E. 


was marked as Defendant's exhibit E for identifi- 


(Whereupon, the above-mentioned dvcument 


cation this date.) 


Q 


rion concerning the second cause of action, did you send 


a check in advence to York-Shiley as provided for in 


Now, on Defendant's exhibit D, tne quota- 


the quotation? 


A 


Q 
you did? 
A 


Q 
A 
Q 


Shipley that the boiler was ready to be shipped? 


A 


Q 


whether you received it, a copy or the 


CYNSOLAL. 
af? 


I coulda'r.. 


I didn't ask 


No. 


Did you ever cancel that order? 


No. 


Did you ever receive a notation from York- 


No. 


I show you this document and ask you 


SAND ETPE APRGRED RS @ MAN 4 


hich? 


p Uety ee Ed ae He 


you that. I asked you if 
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| 
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| 
| 
| 
| 
- 
nt 
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Peters 
was marked as Defendant's exhibit G for identi- 
fieation, this date.) 
Q I show you thie document. Does that 
pertain to the second cause of action? 
A Yes. 
Q This is a request for a certified check, 
is that right? 
A Ne. 
Q In any event, this is a document dated 
8/26/74, which pertains to a second cause of action. 
Would you mark this as Defendant's exhibit | 
number H for identification. 
(Whereupon, the above-mentioned docusent 


was marked as Defendant's exhibit H for identifi-g | 


cation, this date.) 
Q Does this letter dated August 26th, 1974, 
in reference to the second cause of action, which is 
a quote for eight eighty-five J? 
Yes. 
You received that? 
Yes. 
Q Would you mark this as Defendant's exhibit | 
I for identification. 


(whereupon, the above-mentioned letter 
PLT AIVPE ALEC ETS @ MAIN TERING 27h Aastry or Ta tee NY VGA 1416 447 1896 


Wa (8 lity be 4) Bn at . Sulbth STA, EH AZZ 
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BRENNEMAN EXAMINATION BEFORE TRIAL + 


eae (pp. 10a-lia) 


while you could not deliver the boiler discontinued for 
TUK Industries? 

A As of a certain date, yes. 

Q Was that date continually pushed back? 

A I only know from looking at the record that 
there were numerous delivery dates given. 

Q Any reason that you couldn't deliver a boiler 
to Imperial Finishers? 

A Yes. 

@ What was that reason? 

A That reagon I--I don't want to get these 
orders confused. 

MR. THALER: Thia is Exhibit D. 

A hat reagon is that we did not have approval 
of the equipment for sale in New York City under the 
new D.A.R. 

Q I show you what has been marked Plaintiff's 
Exhibit 7 for identification and ask you if you can 
identify it? 


MR. TBALER: That was 6. 


MR. MADDEN: I haven‘t introduced it yet. 
Q This is a letter from Thermal-Unit Corporation 


to York-Shipley indicating that that company will not 


ASSOCIATED REPORTERS. INC., 246 MINEOLA BOULEVARD, MINEOLA, WN. Y. 11501 
(216) 747-2273 


Brenneman 


A For the setisfactory completion of the sale, | 
| 


yes. Our company policy was not to sell any boilers 


: after a certain date for installation in New York City s 


| 
anyone until such time ag you received approval, unless 


‘ the end user would hold us harmless. 


MR. MADDEN: Off the record. 
(Discussion held off the record) 
Q Mx. Brenneman,.wae there anv time that you 
sent correspondence to Thermal-Unit Corporation which 


geaid in effect, the boilers are completely ready, pleas 


A Not to my knowledge. | 
| Q This City Department of Air Pollution Reoulation 
| that you are referring to, was that an actual law in | 


July of 13747 


gend the money, we'll deliver. 
18 


| A * Yee. 
: | Q Was it a trend in the law? 
| 


2 MR. THALER: I have an objection. You are 


asking him a question of law. He is not s lawyer. | 
What was told to hin. 


Q Do you understand the effective date of the 


A I read the regulation in the plane coming up 


ASSOCIATED REPORTERS, INC., 246 MINZOLA BOULEVARD, MINEOLA, N.Y. 11501 


| 
Mew York City Department of Air Pollution Regulation? 
{ 
| 
| 


(816) 747-2273 


EXCERPTS OF PROCEEDINGS BEFORE HON. EDWARU R. NEAHER, U.S.D.J. 


ON MARCH 31, 1976 (pp.12a-85a) aii 
kak Peters/Virect i 
DIRECT EXAMINATION ; 4 
ce BY MR. MADDEN: 
9 Mr. Peters, UT weuld> appreciate it if you'd keep 


your voice up 30 "eu conld oe clearly neard. 
THD COURT: Muirn that tovirnds you and you can 
be neard. 
S Mr. Peters, are vou emploved? “mat 1s your 
occupation? 


A T'm oemploved by Thernal Unit Cor). 


“4 In tvhat capacity? 
A President of the Corporation. 
fe How lone have you been president of Thermal 


Unit Cor vceration? 


® py Since 1379. 
. 5 Could you briefly describe to the Court the | 
manner of business in which Thermat Unit Coroeration is 
engaged? a 
A Jell, Thermal Unit Corperatien is primarily 
engaged in the sale ancdinstallation of oil burners and boiler 
for industrial use; industrial or conmercial use. : 
if 9 Nad parsonally how leng have you neen in this 
particular field of endeavor? 
n IT have ween in this particular Field since 
June of 1945. f 
ae | And in the capacity of installing, the sale 
; 
PaO OT ota Pat SARIN RS PEE eee 
| BEST COPY. AVAILABLE 


nsec tte SCN CROCCO A! 
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Wi 


Peters/Direct 
and installation of boilers, have vou had occasion to do 
business with defendant Yerk Shiplev, Tne? 
A Yes, in years prior to 1979 under my old 
company's circle combusticn TI did nurchase York Shipley 


boilere and I did install them. 


you had occasion to purchase boilers from vork Shipley? 

A Yes, numerous occasions. 

o When you say numerous occasions, if you. can, 
can you make an accurate approximation cf exactly how \enay 


occasions in the past 16 years? 


A Tn the past 16 years or so? 

9 Yes. 

A Tt‘sin the hundreds. 

9 Mr. Peters, On or about in » Spring cf 1974, 


y Since 1979 and up until the present date, have 
| 
} 
j 
| 
} 
-} 


did you have occasion to receive a purcnase from Tuck Industr 


Les? 
A Yes, 1 did. 
2 “Where is Tuck Industries located, if you know? 
A Their mainoffice is put in Mt. Vernon; the 


plant chat T received the purchase order was in Beacon; anothe 
plant of their's is in Beacon, New York. 
THE CLFRK: Document marked plainti’.'s exhibit 


1 for identification. 


2 


e 


Ilha 
Peters/Direct 


Mr. Peters, T show you what has been marked 


plaintiff's exhibit 1 for identification and ask you if you 


can identify it? 


A 


Tuck Industries to Thermal Unit Corp. 


Yes, T can. This is a purchase order from 


for a York Shipley 700 !P boiler. 


nN 
¢ 


A 


at the 


expect 


And what is the date of that purchase order? 
The date of this is July 39th, 1974. 

And does that purchase order s.ate any terms? 
Tt says -- 

THE COURT: Just a minute. [t's only marked 
moment for identification. I assume you 

to put it in evidence? 

MR. MADDEN: Yes. 

THE COURT: Do you wish to do that now? 


MR. MADDEN: At this time T wish to offer 


plaintiff'sexhibit one for identification. 


Honor, 


MR. THALER: T would have to object, Your 


on the grounds of immateriality;: in that the 


contract between the plaintiff and the defendant in 


this action is dated July 16, 1974, and the contract 


offered as plaintiff's exhibit one, which is between 


the plaintiff and its ultimate consumer is dated 


July 30th, 1974. T don't see how this contract has 


in the amount of $6,590 


1Sa 7 
Peters/Direct 


anything to do with the contract between the parties 

herc since it was subsequent to his ordering the 

purchase from him. 

THE COURT: Perhans that can be explained. 

MR. MADDEN: You may wish to ask Mr. Peters fur r 
questions as to the nackground of that particular 
document, without refarriny to its contents. 

Q Referring to the date that appears on that 
exhibit marked for identification, did you have occasion to 
have a telephone call or communications other than that 
exhibit with Tucker Industry, regarding the purchase of a 
boiler? 

A Nes; several weeks prior to this, T was in 
their office. 

THE COURT: You were where? 

THE WITNESS: T was at Tuck Industries Of fice 
and we had agreed -- they had siqned a formal contract 
Outlining details more than this as the items of 
the boiler such as was given to ‘ork Shipley as an 
order, and that was in the early part of July, and 
they explained we should go ahead and order the boiler, 
everything was ox, but it would take some time for 
them to process, a process order; so therefore this 


order was evidently processed several weeks later. 


eae iM, a mann = ee 


16a 
Peters/Direct 8 
MR, THALER: T have to respectfully object, 
Your Honor, it's very difficult for the defendant to 
defendagainst a situation which appears to be developi 
here, where you are going out, you are making a contra 
with one person, namely, the defendant and then you 


are going to see what kind of a goed deal you are goin 


to get with somebody else and get rid of it, %0 -- 

‘HE COURT: Well, -- 

MR. THALER: He was under contract with my 
client. 

THE COURT: He said early in July. T don't 
know whether he has any means of pinpointing the exact 
date by early in July. He said several weeks pricr to 
July 30th. 

MR. THALER: Unless that incident in early July 
involved a memorandum in writing of our standing T 
don't see how it would be binding agreement with anyon 

THE COURT: Perhaps there is some ‘locumentation 
that may have a bearing on that, T'm not sure. 

You want something else marked for identificati 

THE CLERK: Pour pages of documents dated July 
15, 1974, marked plaintiff's exhibit 6 for identificat 
9 Mr. Peters, T show you what has been marked 


plaintiff's exhibit six for identification and ask if you 


17a 


Peters/Direct 
can identify it? 
A Yes. 
2 What do you identify that document as? 
A This is a proposal in detail submitted to Tuck 


Industries regarding the work boiler, outlined in this purcha 


order. 


2 What is the date of the document marked? 
A July 15th. 
Might I qualify what I said before? 19% that all right 
I would like to say that the reason ~~ 
MR. THALER: I object to any reasons that this 
witness wants to testify to. 
THE COURT: All right. 
Q All right. As a result of your _ommunication 
with Tuck Industries what if anything did you do? 
A Well, as a result of my communication with 
Tuck Industries whereby they told me time was of the essence, 
T proceeded to order the boiler from ‘ork Shipley. 
2 pid there come a time when you in fact placed 
an order for such boiler with York Shipley? 
A Yes. 
MR. MADDEN: At this time 1 offer into evidenc 
plaintiff's «hibit one for identification and 
plaintiff's exhibit six for identification. 


kk 


**ee 18a . 
Peters/Direct 


MR. MADDEN: Yes, Your Honor. 
THE COURT: Then do you propose to offer that 
contract in evidence? 
MR. MADDEN: “Nes. 
THE COURT: All right. 
DTRECT EXAMINATION (CONTTiUING) 
BY MR. MADDEN: 

2 Mr. Peters, aa result of placing an order 
with York Shipley, Inc., did there come a time when you 
received a quotation from York Shipley? 

A T did. 

2 I show youwhat has been marked as plaintiff's 
ex!.ibit two for identification, and ask if you can identify 
that? 

A Yes, this is a quotation given to me by 
Combustion Accessories Corp., on this boiler, who was 
a representative of “ork Shipley in “he area at the time. 

Q And does that quotation, that quote the price 
that York antnier was charging you? 

A Yes, it does quote my total net cost for the 
boiler equipment, a certain amount. 

Is that quotation set forth in the delivery 
date of this boiler? 


A Tt sets forth the same delivery date. 


19a 
Peters/Direct 


T requested the delivery date. We put here so it would be 
in accordance with the purchase order. 
MR. TUALER: Object to that, the document will 
speak for itself. 
A It was the delivery date -- 
THE COURT: Just a minute. You might as well 
then offer that in evidence. 
MR. MADUPN: T at this time offer in evidence 
plaintiff's exhibit t- for identification. 
MR, THAL. R: May T have a voir cire, if Your 
Honor, please? 
THE COURT: You may. 
VOTR DIRE EXAMINATION 
BY MR, THALER: 
ie This writing in red ink on tlhe document, 
was that put in? 
A That was put in? 
2 Tes. 
ITqmuldn't tell you. 
“hose handvriting 1s it? 
Ah, it could be my handwriting. Tt looks 
very much like it. 


Q Now, the handwriting matter over there says 


"subject to" etc. etc. -- was that put in before or after, 


kak 


10 


him -~ 


***. 20a 
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MR. THALER: TI object to when he's saying tellin 


THE COURT: Right. 
Mr. Peters -- 


THE COURT: Well, do you object to the date. 


t assume it's dated. 


~~ 


MR. THALER: Apparently it's dated prior -- 
Mr. Peters, what is the date of the memo? 
august 9th, 1974. 


Mr. Peters, does that memorandum make any men- 


tion of any manufacturing difficulties that York Shipley was 


having? 


A 


Tt 3 not. 
MR. TuALER: Objection until it's in evidence. 
THE COURT: ‘Jou want to offer it in evidence? 


MR. MADDEN: Your Honor, at this time I offer 


plaintiff's exhibit 4 marked for identification into 


evidence. 


MR. THALER: No objection. 


THE CLERK: Plaintiff's exhibit four received 


in evidence. 


(Court looking at the plaintiff's exhibit 4.) 


BY MR, MADDEN: (CONTTNUTNG) 


i 


pid there come a time when ‘ou received a 
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memorandum from York Shipley indicating that " Shipley 


of the said boiler? 


was having difficulty procuring materials from the manufactur 
A Yas. 


a IT show you what has been marked plaintiff's 


exhibit five for i..entification and ask you if you can identi 
1¢? 

A Yes, T can. 

2 What do you identify that as? 

A As the memo saying -- problems were encountered 


in procuring material. 

2 As a result of the problems that York Shipley 
alleged that they encountered, was the completion date for 
this boiler delayed? 

A Back to January 6th, 1975. 

MR, MADDEN: I offer into evidence piaintiff's 
exhniit five marked for identification. 

MR. THALER: No objection. 

THE COURT: All right, mark it in evidence. 

THE CLERK: Plaintiff's exhibit five received 
in evidence. 

2 Mr. Peters, I show you what has been marked 
plaintiff's exhibit seven for identification and ask if you 


can identify it. 


24 


25 
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A Yes, T can. 
Q What do you iv’.wntify thatas? 
A Memo from the York Shipley stating that problem 


have been encountered procuring materials, schedule would 
be forthcoming. 


MR. MADDEN: TI offer plaintif€'s exhibit seven 


into evidence. 
MR. THALER: No objection. 
THE CLERK: Plaintiff's exhibit seven received 


in evidence. 


2 Mr. Peters, you have testified that you had 
prior dealings with York Shipley regarding the manufacturing 
and delivery of boilers; is that right? 

A That's correct. 

Q And can you testify as to a course of conduct 
that existed between Thermal Unit Corp. ana York Shipley 
regarding the purch: .ing of these said boilers? 


A Prior to the purchasing of these said boilers 


when boilersw ere ordered from York Shipley a delivery date 
would be given, and would be kept within a reasonable period ' 
cf time. There must have been a few days or weeks later 

and sometimes they are on time or earlier; generally it 

was satisfctory. 


9 When a boiler -- 


kak 


a 


VW 
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custom and usadce, which I do net think is really 


an, licable here in view of the very specific terms and 


ennditions 


of the contract. 


tn 


the course of 


a dealin 


they thomselvcs ‘ave requlated their dealing under 


tniese 


MP, 


contracts. 


mney 


TALS Re 


T 


would Like to 


respectfully the case of Cable widuner Tne., 


Trederick 


it 


trace practices or evidcener of 1 custon 


and 


was cectdeu 


sen Company, 33¢ 


chat 


thi CLOr L 


139), 


ne reason to 


for 


tion when a contract is unmaziquous. 


THE 
traue 
Ud 


of 


Again. 


CouRrrs T 


practices, 


suat 


doen't think 


there is such 


line bet'men parties which ts something 


7h. OUALUR: Course of dealing with 
from a custom and usage. 
| MT COURT:.T would Gis3tinduish it. 


| DIRECT 

5 MADOUITS 
nN vw 
/ 


one hundred 


A 
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pe) 
= 
4 
a 


SSAMTMATTON 


(CONTTHUTLC) 


THESE 


one 


ios have testified that thay nade at 


nurenases from ‘ork Shipley? 


nundred murechnases, 


BEST GOPY AVAILABLE 


we are talking 


a thing as 


the 


nHeint out also 


against 


in which 


roasort to 


interpreta 


a course 


else 


dist inguijshe 


least 


did they £oll 


2ha 23 


Peters/Direct 
a course of dealing? 
A ves. 
2 Would you describe thatcourse of dealing? 
A Course of dealing was the equipment would be 


ordered, a delivery date would be given, and this delivery 
date would ve adhered to generally plus or a reasonable perioc 
of time which in our dealings was acceptable, within a week 
or two. 

Q When the boiler was manufactured and ready 
to be shipped, did you receive any written notification from 
York Shipley? 

& In all prior dealings I always received a 
written notification that the boiler was ready for shipment. 
In some cases they would then notify me the money was 
necessary, please accept a check, boiler is ready. 

2 Tt show you what has been marked plaintiff's 
exhibit 3 for identification, and ask you if you can identify 


that document? 


A Yes. 
2 What do you identify that document 43? 
A York Shipley invoice stating the boiler is 


ready, something I would normally receive, telling me that 
I now owe them the money, send them the money and the boiler 


will be shipped. 


25a 


1 Peters/Direct : 
i 2 THE COURT: Has that been marked for 
3 identification? 
4 MR. MADDEN: Yes. 
5 Plaintiff's exhinit three for identification. 
6 THE WITNESS: It's typical of the ones T would 
7 receive on all prior orders. 
8 MR, MADDEN: I offer plaintiff's exhibit three 
9 in evidence. 
10 MR. THALER: TI would like to have a voir-dire. 
VW VOTR-DIRE CXAMTNATIO: 
12 BEMR. THALER: 
m 13 2. Ts it your contention that this dacunent, 
14 plaintiff's exhibit three for identification, is presented 
15 for the wourposeof a sintilar transaction to the one in the 
16 lawsuit here to show the course of dealing. 
17 A T don't quite understand your question. 
18 4 Let me rephrase the question. 
19 Plaintiff's exhibit three is an ordinary hot water 
20 boiler for 37,000.00and we are talking about something made 
21 special with 78 foot -- 
22 HK. THALER: Objection. T object to this on 
23 the grounds that i+ is not similar to what we are 
24 talking about in this case, so it wouldn't be a 
25 true course of dealings because it's a, pleaand oranges. 
kkk 
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exhibit 7 for identification. . 
2 I show you what has Deen marked as plaintiff's x 


exhibit eleven for identification and ask if you can identify 


that? 
F] 
A Yes, T can. 
2 What do you identify that document as? 
A Suotations from Combustion Accessories for three i 


boilers for Imperial Finishing. 
MR, MADDEN: I offer plaintiff's exhibic eleven ' 
for identification into evidence. 
MR, THALER: No objection. | 
0) Mr. Peters, does part of plaintiff's exhibit 


eleven show the price for these boilers? 


A ves, it does. Tt shows my total net co3t, 
$9,158.00. 
9 On the second page of that document, directing 


your attention to the 3econa page of that document, does 
it set forth the cost of additional items to be placed? 

A Yes, an additional cost of $2,363.09. 

2 Wdould it be accurate te say that it costs 
-- the cost of the boiler to you would he the sum total 
of those two Figures or exactly $21,151.09? 


A That is correct. 


THE COURT: ‘That was the date of that? 
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THE WITNESS: July 22nd, 1974. 

THE COURT: Has that been marked in evidence now 

THE CLURK: Plaintiff's exhibit eleven received 
in evidence. 

THE COURT: T would like to ask a question in 
connection with this particular quotution, plaintiff's 
exhibit eleven. T notice under terms it says one per- 
cent chec!: in advance. 

How did you construe that? 

THE WITNESS: How did T construe it? When the 
equipment was finished and ready to be shtinoped that 
I would mail the check for the amount designated, the 
gum total of those two less one percent, then iimed- 
iately upon receipt of that check the equipment would 
be shipped. 

THE QURT: Less ~~ you mean ~~ 

TMEWITHESS: In other words, there were $24,000 
the total less the $249 would be my net cent. My 
net costwould be one percent less than stated on that 
narticular quotation. 

THE COURT: The word one percent check in advanc 
really meant a check in advance for the amount of the 
invoices le33 one percent. 


TIE UTMISS: A discount of one percent, like 
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two percent-- this is one percent. As g00n as 


me and T would send a check in that amount less one 

~ercent. 

"y ‘Ir. Peters, T show yon what has been marksd 
the plaintiff's uxhiocit twelve for identification anda ask 
you if you can identify it? 

A 'eS. 

2 What do vou iientify that.as? 

hy A memo from York Shipley to Thermal unit 
Corp., regarding the cost, terms. 

e “hat is the date of that memo? 

A August Oth, 1974. 

MR, THALER: Abjection. 
MR. MADD is TT offer plaintiff's exhibit 12 
into evidence. 
THE CLERK: Plaintiff's exhibit 12 received in 
evidence. 
DIRECT EAAMTRATTION (continuing) 
oY MR. MADDiUN: 

Now, did there cone a tine when York Shipley 
contacted you and indicated that they vould not ship this 
Loiler? 


A TOs Ciwexr wagq. 


the equipment ‘as ready to he Sulpped they would : 
| 
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9 And would you describe the circumstances of 
that communication? 

A Well, they said -- 

MR. THALER: Excuse me. If there is a communica 
tion in writing, it would speak for itedf. 

MR. MADDEN: I'm asking it may not he. 

THE COURT: Well, all right. Well perhaps the 
better way to go about it is to ask him did he 
receive any communication in writing. 

THE WITNESS: We received not in writing, not 


initially -- 


THE COURT: Well then, we better know to the bes 


of your ability -- and recollect the name of a person- 
did it come by telephone? 

THE WITNESS: Yes. 

THE COURT: The name of the person who communica 
to you and the approximate date,can you do that? 

THE WITNESS: I would say that it was approxi- 
mately, roughly a month or so after placing the order 
that Harry Neilson from York Shipley called and said 
that they couldn't ship the boilers withow receiving 
a letter of authorization -- responsibility for the 
boilers -- to meet the stmdards of the Department of 


Air Pollution and Resources in New York City; that 


RR Ren NON IN RI EE RENE ee ERS ORES RAE REE ERE ENR GEE EE ee RO BOL REIN 


30a 
Peters/direct 4 


they woulau . t ship them unless they had that release, 
ané I subseque.itly wrote a letter giving them the 
release and absolving them of any responsibility for 
the botilers meeting those standards. 
2 Mr. Peters, T show you what has been marked 
plaintiff's exhibit -- 
THE CLERK: Document dated September 25, 1974, 
marked as plaintiff's exhibit 13 for identification. 
3 T ask you if you can identify plaintiff's 
exhibit 13 for identification? 
A Yes, t can; a letter from Thermal "’t to York | 
Shipley stating tiiat T would not hold them responsible. 
THE COURT: That's the letter you just dasecribed. 
MR. MADDEN: Yes. 
THE COURT: Show it to Mr.Thaler. 
MR. MADDEN: 1‘'11 offer plaintiff's exhibit 13 
for identification. 
MR. THALER: NO objection. 


THE COURT: Plaintiff exhibit 13 received in 


evidence. 
Q Referring to the plaintiff's exhibit 13, 
in evidence, Mr. Peters, would you note the date of that 


letter? 


A 25th of September, 1974. 
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THE COURT: Letter dated March 7th, 1975, 


marked as plaintiff's exhibit 14 for identification. 
e- Mr. Peters, T show you what has been marked 
plaintiff's exhibit 14 for identification and ask you if you 
mn identify that? 
A Ves. 
What do vou identify that as? 


Letter from York Shipley to me, dated March , 


And the subject matter of that letter, Mr . 


Vell, the subject matter -- 

MR. THALER: The letter speaks for itself. 

THE COURT: It's relating to the Dar approval. 

VR, MADLIN: Tt offer plaintiff sexhibit 14 
for identification into evidence. 

PR. PUALMR: Ho objection. 

THE CLERK: Plaintiff's exhibit 14 received 

in evidence. 

7 Now, Mr. Peters, T direct your attention to the 
first sentence in thesecond paragraph of plaintiff's exhibit 
14, where it's made references to the price increases. 

What do vou construe that sentence as meaning? 


A It -eans that they were stuck with the price 


kkk 
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57 


We designed and built and installed the rear door 
for which we guaranteed this boiler would not need repairs, 
replacement for three years, you see, repairs of this type, 
highly technical repairs and this was our association. 

MR. TAYLOR: T object, Your Honor. 

He could be doing a lot of business and losing 
money. It doesn't then mean that he has good will 
lost because he did a lot of business The books and 
records which show whether he worked at a profit, his 
corporation may have worked at a loss. 

THE COURT: You could argue that certainly, 
and you'll have opportunity to cross-examine him, I 
presume. 

2 Mr. Peters, subsequent to the incident in 
question regarding the Tuck Industries, have you conducted 
any business with Tuck Industries? 

A Since this cancellation; yes, sir, not other 


than one emergency call that they asked us to respond, nobody 


could help them out to get something repaired, it was a 
one shot situation. 

Q Did you ever have a conversation with an 
officer of Tuck Industries as to why they conducted no 


further business with York Shipley. 


A They were dissatisfied with this whole situation. 
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THUALER: Objection. 
COURT: We do lave a hearsay problem here. 
MR, MADDEN: Yes, ‘our lienor. 
THE COURT: And again, T really think such a 
discussion hecomes too speculative. 

MADDEN: TL fellow Your Honor. 

COURT: T mean, if one can be given excuses 
while I don't aeal with you anymore which ma, or may 
not be true, but in the final analysis, what really 
matters here, what they were, I take it, nc further 
relationships were between Tuck and your client, excep 
for this onethat you recall. 

THE WITNESS: That's correct. 
ie, (Mr. Madden continuing) Prior to the incident 
in suit, sou conduct business on a regular basis, with 
Imperial FPinishers? 
A No, t did not. 


9 In other worcs, the incident in suit was the 


@ 
only business dealing that you had with Tmperial Finishers? 


A Yes. 

i Since the incident in svit, have you had any 
business dealings with Imperial Finishers? 

A No, sir. 


MR, THALAR: I'Ll object to that because of the 


6 
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documentary evidence, it shows that they went into 
bankruptcy, it's immaterial. If they were in bankruptdy 
they couldn't give them any business anyway. 

THE COURT: T thought it was Chapter XT. 

MR. THALER: Chapter XT is bankruptcy. 

THE COURT: But the; can continue to do business 

MR, MADDEN: My understmding is that good will 
goes to the reputation of a well conducted business, 
not so much business that is bhroudt in, and that 
is the purpose of my asking the question, 

MR, THALER: You want to go into reputation? 
I have no objection if you want to go into reputation. 

MR. MADDEN: I have no further <uestions. 
Thank you. 

THX COURT: T was going to give you a recess. 
I have counsel ‘ere in another matter who wishes to 
address the Court, 80 suppose we interrupt this until 
i2z o'clock. 

(Whereupon a short recess was had.) 

(After recess.) 

THE COURT: Are we ready to proceed, Mr. 
Thaler? 

MR. THUALER: Yes, Your lionor, 


EXAMINATION 


BY MR. THALER: 
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receive notification when goods were ready and they 
expected to make the payment. Tf you ha‘e som evi- 
dence other than differences in open account, which 
you may have, of course, 1% don't know what your case 
is going to be, that's another thing, but I don't 
think, first of all I think it goes beyond the scope 
of cross:-examination in any event, but I don't think 
it's particularly relevant or probative with respect 
to the issue that has been developed on the plrintift' 
case. 

CROSS EXAMINATION (Gontinuing) 

BY MR. TAYLOR: 


Q Now, in your associatton with Combustion and 


York Shipley and Thermal, were you ever made. »ware of production 


delays because of raw material not being available? 

A No, not as such. 

9 ‘You testified that you have been president of 
the Thermal Unit Corporation since 1979 and you have been 
in this field since 1945? 

A Correct. 

Q De you recall any instance of coal strikes or 
steel strikes since 1945? 

A There have been mary strikes in many industies 


since then. 


a 


36a 
Peters-cross 8 


Q I'm only asking you about your own industry, 
you are in that field since 194° and with Thermal since 1970, 


so in your field, you recall stx kes inthe coal and steel 


industries? 
A T recall strikes in m field. 


onan agent or even as a principal that many orders were 
\ 


2 Do you recall when you were a representative | 
delayed because of such strikes? 


A "i No; that is not true. 

G You don't recall it? 

A It's not true. 

2 You are saying that no orders regarding steel 
wereever delayed because of a strike? 

A I never had delays. 

Q TI am talking abeut in the field? 

A t don't know about other people. T only know 
what happened to me, gir. 

ie De you recall in the Korean War when all ship- | 
ment of steel -- 

THE COURT: T think we're getting a little 
remote here. 
" As a rep and agent when vou went out and solicited 


business for York, cid you ever discuss with prospective 


customers -~ were you asked by them would there be any 


§ 
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problems in the event of a strike or unavailability of 
raw material? 

A T was asked. 

2 And how would you answer it? 

A I would answer it by absolutely not, because 
York Shipley maintains a large inventory of raw materials. 

9 Now on the Tuck boiler, do you know for a fact 
whether they had an inventory to meet this paticular productign 
schedule? 

A No, T. have no way of checking. 

2 | Now, if we show you later as well through 
Mr. Brennan -- 

MR. MADDEN: Show him now. 
T'll object. 

2 Have ymhad excess to York Shipley's recoz:i« 
with Bethlehem Steel and their inventory records? 

A No. 

Q So you did not know whether they had the 
raw materials for this boiler? 

A T do not. 

2 Now, in your purchase order with York Shipley, 
plaintiff's Exhibit 2A, yonotice the legend, “Subject to 
cancellation without penalty if delivery is not as outlined"? 


A That is correct. 


2 
delivery was 
A 


| 
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There is no question about that inyour mind if 
not made as outlined? 
That's correct. 


And nevertheless you object to the fact that 


it's been cancelled? 


A 


re) 


a) 


cy 
on the back? 
A 
you read the 
A 
“ 
shall not be 


is caused by 


N@QS 6 

So that language means nothing to you? 

Which language? 

That you wrote in? 

Tt means a lot to me. 

put it means something other than what it says? 
No, sir. 


Did you read theback cf the contract, the terms 


Tt have read it in the past years; yas. 
When you signed this particular one, 2A, did 
conditions incorporated on the back? 


t am familiar with it. 


You are familiar with paragraph 1 “York Shipley 
triable for delivery if such failure or delay 


strike differences, etc. 


s 


You are familiar with that, you read that, you are 


familiar with it? 


A 


Right. 
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MR. MADDEN: I asked him -- 
THE WITNESS: They told Me. 
THE COURT: Well, that testimony is already 
in the case. 
I don't understand the need for repetition 


in any event. "le testified »oreviously on cross- 


examination that the reason Tuck vlaced the order 


for York Shipvley was they already had such boilers 

and that's what they insisted upon. 

1; Mr. Peterson, you testified that the Tuck 
deal was cancelled ont. Can you explain the circumstances 
of that final cancellation? 

A Well, it dragged on with all these delays 
up to November and then into January 26th and then there 
was talk about January 20th and this thing just went 
along and there was no, you might say official cancellation - 
I might have used the word fizzled out, it just fizzled out, 
time ran out on us, everything ran out on us and they 
just said "We can't use it any longer." 

MP. THALER: I object and move to strike 
anything after "There was no official cancellation." 
MR. MADDEN: I asked Mr. Peterson to 
describe his understanding of the cancellation, 


which I beli: veshe did, your Honor. 


37 


_ 40a 
Peterscon-Redirect 


Q Did you ever have telephone conversations 
with representatives of York Shipley that you need this 


boiler bv a certain date? 


A Numerous conversations, every week. 
@) Every week? 
A Oh, at least once or twice, 


MR. MADDEN: Plaintiff's Exhibit 8. 

Q On cross examination Mr. Thaler directed 
your attention to the sentence that reads "As a matter of 
fact the steel for the subject boiler has just arrived 
from New York." Do you recall that? Do you recall that 


Mr. Thaler's -- Mr. Thaler directing your attention -- 


A I recall “Mr. Thaler's question, yes, sir. 
C And did you ever receive a letter from 
York Shipley Inc. stating that that sentence was not 
true? 
A Absolutely not. 
GC Now, to your recollection, “Mr. Thaler, in 


the years you have done business with York Shipley did 


any other steel strike or coal strike prevent the compliance 
of York Shipley with the manufacture and delivery of any 
boilers? 

MR. THALER: Object, your Honor. He is 


impeaching nis witness because his witness said 


kaze 


la 
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MR. THALER: No, York Shipley is claiming 


that the material wasn't available for reasons 
beyond their control. 

In addition they have -- 

THE COURT: Well, is there something in 
evidence, I mean of a docyvmentary nature, on 
that? 

MR. THALER: Yes, these -- 

THE COURT: May I see it, because I would 
like to -- 

MR. THALFER: Plaintiff's five, due to 
problems of procuring materials. 


Plaintiff's == I think he had three of 


Plaintiff's 7, due to problems. And also the 
March 20th, which is Plaintiff's nine. Do you have 
that up there? 

THE WITNESS: Nine is here, Mr. Thaler, yes. 

MR. THALER: Let me see nine. 

THE COURT: Well, none of these exhibits, 
however, say anything more than problems encountered 
and/or delays in production scheduling and the 
last one dated March 20th, 1975 simple refers to 


“As you are aware, this was delayed due to the delay 
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by our supplier in furnishing steel for the fabri- 


cation. 

Now, is there something upon receipt of 
the steel we were advised" -- is there any exhibit 
that the steel just arrived or something to that 
effect? May I see that? 

THE WITNESS: It's a paragraph down. 


(Continued on the next page.) 
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THE COURT: I don't see anything in here 
that really suggests anything about strikes. I 
think that's the -- that's fully unnecessary. 
MR. MADDEN: I have no further questions. 
“AR. THALER: i have one or two. 
XXXXXXKXXX RECROSS EXAMIN? TION 
BY MR. THALER: 
Q Now, you mentioned that you cancelled the 
Emulsion contract because of the Town of Hempstead, 
right? 
A Yes, sir. 
Cc Nid you cancel it before you got the telegram 
saying that they wouldn't ship unless you made the payment? 


A I couldn't recall if it was before or after 


the date of the telegram. 


CG Well, obviously -- 

A I remember making the phone call, I'm 
quite certain, reasonably certain, it was before the 
telegram, 

0 Well, can you tell me why -- 


Reasonably certain, but I couldn't give you 


Can you tell me why if York Shipley accepted 


your cancellation they would send you a telegram that they 


73 
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Q Do you recall a coal strike in December of 
1974? 
A Yes. 
1°} What effect did that have on procurement of 
this material? 
A The order for the plates required for this 


Tuck Tape job is, as I mentioned earlier, was made 

with Bethlehem Steel. Those steel mills -- incidentally it 
had to be placed with Bethlehem because of the large size 
of the pate. 

The other mills discontinued producing the 
arger plates, because they were not as profitable to them 
as the smaller plates. 

Q Are you saying that the only supplier for the 
raw material for this Tuck contract was Bethlehem Steel? 

A That's right. And this was a move by the 
steel mills to try, I suppose, to make the greatest 
profit out of the sevex cuee they did have available. 

Bethlehem Mill at Sparrow's Point, Maryland, 
which is their eastern mill for steel plates, is a coke 
mill, so during -- after the coal strike had started 
they advised us that they were going to have to, should the 


Sparrow's Point plant because of the coke shake, run 


really low, so that they started cooling down their furnaces 
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which is a gradual operation as I understand it, 
and dié@ close down, which further delayed the delivery 
of the steel in this particular order. 

Q Was there anything in the control of York 
Shipley Inc. that could have faciivtates the procurement 
of material to accellerate the shipment of this boiler? 

A No, I -- I personally did everything that 
I feel could have been done. 

See, each of the four mills from whom we 
were buying had mt all of their customers on 
basis based on 1972 purchases. The economy was booming 
and evervbody's needs were great. 

The only amount of steel we could get was 
the 1972 volume that we had purchased. Therefore we ~- 
we couldn't go to a new mill and get an allotment. 

MR. MADDEN: Your Honor, I believe that the 

question has been asked and answered. 

We're getting a long explanation here. 


THE COURT: Well - 


MR. MADDEN: I don't mean to cut the defendant 


off, but i don't think == 
THE COURT: All right. 
MR. THALER: I will ask another question. 


THE COURT: Yes. 
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THE CLERK: Civil cause on trial Thermal Unit 
Coro. versus York Shipley, Inc. 

MR. MADDEN: I wonder if you would take up a 
matter of law, Judge. 

THF COURT: Whet's on your mind? 

MR. MADDEN: Judge, from the tenor of the 
direction of Mr. Brennenman, I understand that the 
defendant is claiming with respect to the Tuck Indus- 
tries impossihility of performance with respect to the 
imperial instant, some arrangement with the DAR 
regulation in New York. I believe these are affirma- 
tive defenses and the pleadings state in either one of 
these affirmative defenses 1 believe, that the affirma- 
tive defense must be stated in order for it to be 
maintained at the time of trial. 

MR. THALER: Well, I think that insofar as the 
paragraph in the answer, which refer to the terms of 
the contract being sued upon that sufficiently opens 
the door to that defense. In other words the paragraph 
say and refers to its terms including payment, etc., 
so by referring to the materials of the contract it 
puts into issue -- 


MR. MADDFN: It refers to its terms including 


payment in advance of shipment, that was the defense. 


- 
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MR. THALER: Terms including -- it doesn't say 
limited to payment. Whatever terms are in the contract 
on the hack thereof which nrovides for certain contin- 
gencies as paraqranh 1 and naragraph 2, where it 
svecifically says York Shiplev is not liable in any 
entity. Even if it wasn't a strike or some kind of 
commercial impracticability, so that the contract be 
in evidence includes all t*e terms in it and, of course 
under the federal rules I think with simple lethy plead 
inas is not #s strick as +t states. 

MR. MADDFN: “rior to the witness resuming the 


witness stand, there was no statement that the deren- 


* m : * 
dant was relying unon atnossibilitv of performar. in 


the first cause of action. As there was nothing said 
of this in the examination before trial of Mr. 
Brennenman. 

MR. THALFR: I would move to conform the plead- 
ings to the proof, he can't plead surprise. At this 
late time to come up with what appears to be a 
technicality, although I believe it's not well taken. 

MP, MADDEN: I could recommend there has never 
been a question of impossibility due to the impossibi- 
lity of the ‘steel industrv in the time in question. 


TUE CONT: Well, Mr. Madden, I'm inclined to 


ket 
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0 Is it your claim that there existed in the steel 


industry in the fall of 1974 a situation -- 2 strike situation 
made it impossible for York Shipley to perform? 

A Yes, 

a) You testified that you took some trips to these 


various steel mills? 


A Yes. 
Q And what was the purpose of these trips? 
A I testified yesterday the main purpose was to 


keep our company in operation because we were so short of 
steel that we were faced with a potential shut-down the month 
of September 1974. 

a) And this shortage of steel was attributable to 


what cause? 


A There was the booming economy first of all, the 
steel mills were behind schedule on deliveries of most 
customers' orders; they were pushing vromised delivery dates 
back, they were lacking tonnage to certain custorers 
eliminating other customers. In one case Bethlehem Steel, 
fall of '74 skipped allotments for two mouihs in an attempt 
to catch up on deliveries; on top of that, there was a coal 
strike in November 1974 resuling in a shut-down and also 
slow-down of Bethlehem Steel, so it was a combination of all 


those factors as well as a shortage of steel scrape. We had 
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stage is the letter of March 20, 1975, written by our sales 
manager, where he describes the sta.us of the three orders. 

Q Rut the hoiler wasn't manufacture’ until when? 

A The boiler was finished March 18th. It was not 
trimmed, the cylinder was finished, vou trim it off to the 
specific snecification of an order, different controls. 

QO Did you ever send any communication to Peters 
saying that the boiler had been manufactured? 

A I stated that to my knowledge -- 

fa) Yes or no. 

A Not to my knowledge, 

0 Now -- 

A TI still refer you to the letter of March 20th 
asking Peters to give us some answers from that order. 

0 Nid you ever send a communication to Peters 
that the boilers are ready, please send your certified check? 


A We never sent a notice to a customer telling 


him that the boiler is finished. We wrote a letter March 


20 | 20th asking him the status of orders. 


1e) Can you identify -- 

A Advising him we had been informed his customer 
does not want the unit. 

9 fan you identify Exhibit 3? 

A This is an invoice. 
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Q What did you say about the delays and what did 


he agree to about the delays? 

dD After receiving information from the factory 
what the delays were, and I explained to Mr. Peters about the 
steel situation, we did not have the steel we had anticipated 
shipping date frem the mill to the factory, it would be 
impossible for me sitting up in New York City not knowing 
what the situation was, when the shortages were starting to 
occur. 


(Continued next page.) 
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a 2 Q As a result of Mr. Peters incessant inquiry 


3 || you would call York and find out what the heck is going on? 


4 A Yes. 
5 ¢ What did York tell you? 
6 A Each time I called there was an explanation 


7 || why there was a delay. 

8 Q What was the explanation? 

9 A Give me a chance I'll tell you. You are getting 
10 || a little excited. The explanation was exactly as Leverne 


if Brennenman testified. 


12 Q What was the explanation? 
“ 13 A The explanation T received was that they had 
14 not received the plate --- the placement was on order, they 


15 || were promised delivery date and every time I called the date 


16 || was changed, there were delays and delays and delays. 


17 1) What did you tell Mr. Peters? 
18 A Exactly what I'm telling you. 
19 Q Did you say to Mr. Peters as soon as we get it 


20 || in we'll manufacture? 


21 A What would I tell him. 
22 Q You kept stringing him along? 
23 A There was evidence in writing, copies to my 


24 || office of delivery dates, promises that were broken, re- 


25 || promises. 
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Exhibit 4 and ask you to read aloud that first full sentence. 


A The first sentence is: "This is to advise that 
suborders will he shipped upon receipt of your certiried 


check in advance" do vou want me to continue? 


Janssens-cross 0158 | 

\@) Who made those promises? 

A York Shipley. 

Q And who broke those delivery dates? 

nr I think their suppliers did, I don't think they 
did. 

a) Who broke those delivery dates that went into 
your office? 

A Copies of memorandums from York Shipley to me. 

Q York Shipley broke the delivery date? 

A Right. 

(@) Now, Mr. Janssens, I show you Plaintiff's 


(@) No. Any mention there of delivery, problem in 
production? 

A Not in that memorandum. | 

Q Was a certified check in advance? Was there any 


; 
real reason for not fulfilling that order? | 


A Nothing tc °. with it. 
y MR. MADDEN: No further questions. 
THE COURT: Well, would this be a good time to 


suspend for lunch. We will meet at 2 o'clock. 
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between Tuck Industries andj Thermal Corporation. 

Mr. Peters testified tnat after his initial 
contact with tne president of Tuck Industries and after, 
I believe on several occasions appeared, conferred with 
the matters with the president of Tuck and at Tuck's 
offices prior to executing Exhibit 1. ile contacted an 
placed an order with York Snipley, York, Pennsylvania; 
Tuck Industries was desirious of securing an additional 
boiler by the same manufacturer who had manufactured 
the other boilers, to wit, York snipley Incorporated. 

Mr. Peters testified that he had placed nis 
order with York Shipley as a result of placing tiis 
order a yuotation duly executed by the corporate 
officers, and the responsible reyvresentatives at York 
shipley was issued to Thermal Corporation. 

Thermal Corporation, this is Plaintiff's ixhibi 
2 of Exhibit 2 in evidence, and it sets forth the date 
of the execution of this quotation being July 16, 1974, 
and the terms of the agreement, namely, particularly 
described boiler which was to be delivered on or 
about November 10, 1974, or as was mentioned in the 
docunent 8-4. It's indicated py the fiyure 8/4. This 
document was accepted by Mr. Peters, nis signature 


appears as president of ‘Therinnal Corporation and by 
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Mr. Janssens representing York Shipley Corporation. 

The subject matter of the contract is not, 
according to the marked pleadings in dispute, the 
answer interposed by York Shipley -- I refer 
particularly, refer to the third paragraph of the 
answer, admits the existence in writing alleged in 
Plaintiff's Exhibit Paragraph 9 in the complaint of 
actually the existence of a contract is not in dispute. 

Now, subsequent to issu. g the aforementioned 
quotation, York Shipley issued to the plaintiff a 
memorandum, Plaintiff's Exhibit 4, which states "This 
is to advise that the subject order will be shipped 
upon receipt of your certified check in advance, the 
amount of the order is as follows -- setting forth the 
selling price less 1 percent handling charge 
anticipated shipping date is the week of November 25, 
1974. 

THE COURT: That exhibit is what? 

MR. MADDEN: Exhibit 4. 

THE COURT: That's the Imperial? 

MR. MADDEN: Yes. 

The Court could bear with me for just one moment. 


Now, referring to Plairtiff Exhibit 4, there is 


no nention of manufacturing difficulties or any 
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difficulties with respect to securing raterials 


first indication the plaintiff contends of the 
subjective intent of the defendant. As the document 
refers merely to the certified check to be produced in 
advance of shipment and states the shipping date, the 
date has been delayed to November 25, 1974. 


THE COURT: wdWhat exhibit is that? 


necessary for the manufacture of boilers. This is the 
| 
| 


MR. MADDEN: Exhibit 4. 

COURT: The same exhibit 4? 

MR. MADDEN: The same exhidit 4; but I make th, 
particular point that tnere is no indication in this 
exhibit that there was a difficulty in manufacturing 
or securing the steel for the purposes of manufacturing}, 
and again, they mentioued that the date of delivery wil 
be November 25, 1974, which is already beyond the 
Original delivery date agreed upon in the quotation 
of November 10, 1974. 

Now, we heard from Mr. Peters who testified that 
he had a prior cost, established cost of doing 
business with York Shipley, ‘di that he had prior 
transactions with York Shipley, and in no prior 
transaction had he received a memorandum similar to 


Plaintiff's Bxhibit No. 4. In fact, Mr. Peters 
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described indeed, when an item is ready, has been 
manufactured and is ready to be shipped then it is 
required, the requirement is of Thermal Fuel to forwar 
a certified check, at that point he receives -- example 
-- which is Plaintiff's Exhibit 3, this blue invoice. 
Mr. Brennenman testified -- yes, this is the normal 
and customary procedure when the articles manufactured, 
when as indeed ready for shipment the invoice goes out 
to the customer, the customer sends a certified check 
in advance of shipment, and the shipment is made. 

There was never any notification that the boiler, and 
I'm directing my attention to Tuck, was ever ready 

for shipment. 

Now, the applicable uniform commercial law 
provision regarding the course of dealing, I maintain 
is Section 1-205 Uniform Commercial Code, which states 
“a course of dealing is a sequence of previous conduct 
between the parties to a particular transaction which 
is fairly to be regarded as cstablienea in a common 
basis of understanding for interpreting their 
expressions." 

Subdivision 4 specifically states"expressed 


terms of an agreement and applicable course of dealing 


shall be construed whenever reasonable as consistent 
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with eacn other." 

I'm saying notwithstanding -~- if tney have any 
torce at all, tnere was a prior course of dealing 
which would nullify those provisions. The attention 
is the defendant is not coming in nere with clean 
nands vy falling vacx on tne provision in the back of 


the yuotation, put as of yet in the history of the 


document,and in the history of tne testimony, tnere is 


no indication of a material prodlein witn reference 

to the production of tnis Tuck poiler,; and then 
taere comes September 30th -- excuse me -- this would 
be Uctober Y¥Ytu, wnen an additional memorandum is 
received by Thermal Corporation from York Shipley, 
Exhibit 5, whicn is a form letter, sets fortn tne 
order number. It says, “Tuck” -- a form letter with 
the problems encountered in procuring material -- 
sert of an omnibus thing, the shipping promise has bee 
delayed til the week of January 16, 1374, We have no 
specific merfion in tnis document of problems that 

Mr. 3rennenman claims he encountered with Bethlenem 
Steel and the other steel manufacturers; this is a 
proforma mimeograpned disclaimer sent out, all 
contrary to the course of dealings which prior existed 


between these parties, and it will ve noted on tnis 


24 


25 
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memorandum, Plaintiff's Exhibit 5, there is no mentio 
of a certified check in advance which was mentioned in 
Plaintiff's Exhibit 4. The August 9th memorandum, 
sort of dropped that demand. 

In this latest memorandum, Exhibit 5, as I 


mentioned, York Shipley gives no mention ot a 


certified check in advance. There is no mention of the 
production problem and there is just a moving back of 
the production date. 

The next correspondence Peters received from 
the exhibits are out of order, and I make reference, 
we have an Exhibit 7 in the time chromlogical sequence, 
would proceed; 5, 7, is the same memorandum which is 
dated September 30, 1974 and also said “Due to 
problems" -- all again, no mention of any productio, 
delay. 

We now have a letter dated November 5, 1974 
coming to Ken Peters from York Shipley and second 
paragraph states: "As a matter of fact the steel for 
the subject order has just arrived in New York." 

This letters gives us the true and first 
indication, I believe, of the intentions of the 
perty, last paragraph -- last paragraph refers to 


intention of York Shipley -- "We were offered to finisn 
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the boiler and restore the same until 1975, deliver an 
maintain the original selling price. Now Ken, you are 
a susinessman, and know you purchased the boiler at a 
very good price, in fact the boiler has gone up 
approximately 17 percent since the order was received; 
also to hold the boiler price would cost you 12 percent 


interest cost and to make it short, we have two 


alternative propositions, we furnish the boiler and | 


invoice to you and we ship the boiler to pe Shipped in 
New York warenouse." And it goes on, naturally there 
is a third choice, that would be the formality to 
formally cancel the order. 

Here we get the first indication of the 
subjective intent of the defendant, and tnat is they 
entered a bad and poor business deal, their profit 
margin was not as much as they anticipated, pernaps 
indeed the costs of manufacturing did increase and 
this whole Tuck thing would have been better off for 
them to abandon the manufacturing of this item if they 
could. 

THE COURT: What exhibit was that? 

AR. MADDEN: This was Exhibit 8. 
Mr. Peters, and I believe the testimony is 


fairly uniform, incessantly contacted York on a reyula 


10 


| 
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basis, perhaps two, three times a week, "Where is this 
Tuck boiler"? 

In the meantime Mr. Peters notified Tuck of the 
delays of the shipment of the manufacturing boiler fro 
York Shipley. Ths shipment date being pushed vack 
further and further, and if the Court will bear in mind), 
the original date set in mind was delivery on or about 
November 10, 1974. 

Now, finally, as I view tne situation, Mr. 
Peters being as persistent as ne is, constantly 
prevailed upon York for production of this boiler and 
York repliad on March 20, 1975 with Plaintiff's Exnibit 


9, a letter from York Shipley to Thermal Unit and the 


paragraph with reference to Tuck Industries states as 
follows: 

“you are aware that this boiler was delayed 
due to the delay by our supplier in furnishing steel 
for fabrication. Upon receipt of the steel we are 
advised that Tuck reyuested this boiler. Further 
delay til the fall of '75." 

Mr. Brennenman testified that he didn't know 
who requested that, he said he had no conversation with 
Peters and ne had no conversation with Tuck, but, 


however, the second to last paragraph, I believe it's a 
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dead giveaway: “In order for us to put in order this 


production it will be required to update our selling 


price to your current price level of $42,934, wh ch is 
approximately a $7,000 increase over the prior agreed 
to price." 

And I believe that was the intention of the 
party. 

Also denoted I am continually reading from the 
letter, and from my last quote of that figure 
‘In view of your refusal to pay your past due account 
and failed to submit the advance payment, we require a 
down payment from your company of 25 percent.” 

We certainly have a change of heart from the 
or? .1 demand of forward certified check, which was 
ref_cred to in Exhibit 4. 

“This is to advise suborder to be shipped, 
receive your certified check in advance." 

The parties seem to be oscillating, the 
defendant seemed to be oscillating back and forth all 
in an attempt to salvage -- but apparently a bad 
business deal. 

If I can refer back to Exhibit 8, the letter 
dated November 5 from York to Thermal, Mr. Brennenman 


testified that the sentence which states: "As a matter 
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of fact, the steel from subject just arrived from 
New York." 

He states it's inaccurate, not correct. However, 
that's a very material sentence and no sensible letter 
came out of the office of Yorn to Thermal advising 
Thermal that it was an inaccurate statement. 

Now, Mr. Brennenman testified with respect to 
the order he placed ~-- taking two sheets to make one 
boiler. He testified that the purchase price, that th 
Tuck boiler was the first in line to be manufactured. 
It's the position, and I believe proof will bear this 
out, the testimony from the witnesses, that intention 
of York Shipley was to force Ken Peters and Thermal 
out of the deal by continuing to say that they could 
not receive the material for production; and that they 
would go ahead and manufacture the boiler for 
perhaps one of the other three clients, or they would 
manufacture it for indeed Tuck, sort of like a checker 
game. If Tuck doesn't want to pay or Thermal doesn't 
want to pay the now price of $42,000, then they don't 
lose the boiler, it doesn't become scrap, it goes *o 
the second man in line. 


Mr. Brennenman was unable to testify to 


contractual -- 
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AR. THALER: My owjection was sustainad, 

AR. MALDUeN: I'm giving my recollection of tie 
evidence, your :lonor. I velieva your recollection 
will prevail acre. 

{ will iow direct my attention to tne Imperial 
Firisoers issue. 

M&. Peters testified that ne contacted tie 
owners Of Imperial Finisaers and coatracted with tiem 
tor the purpose of three boilers; Veters testified as 
to the circumstances surrounding tas consummation of 
Plaintiff's Exnibit ld-A in evidence, subse yuent to 
issuing a -;uote from Thermal to Imperial, iirc. Peters 
then contacted York or contemporaneous in tae quote, 
ne contacted York and placed the order and received 
bach. a quotation from York for tne three oilers, the 
quotation tual York mailed wack tu ar. vreters states 
approximate date of suipwent, tour to six Weeks, 
tne price for these voilers wes toe combined sum 
91,958 which was the price for the three boilers. The 
ters of the contract state Ll percent, cneck in 
auvance, and testimony will bear out when the boiler 
was manufactured on tae dock and ready to be shipped. 
They received 4a olue piece of paver. fr. Peters sent 


tue curtified check and the voil:rs ure set. Lt is 
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the position of the defendant that the boilers did 


not comply with regulation of the Air Resources 
Department, and, therefore, the boilers would not be 
shipped. 

Now, Mr. Peters testified that he had telephoni 
communication with executive officers of York jhipley 
ana their salesmen, they made him aware of thir 
demand for DAR approval. 


(Continued next page.) 
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He testified that pursuant to his phone con- 
versation sent them a hold harmless agreement. There 
is no dispute the agreement he sent was a hold harm- 
less aqreement, it's whether it was acceptable to 
York Shipley. Mr. Brennenman said his purpose for 
seeking a hold hack, his company had sold the boiler 
to 4 & S in Brooklyn: A & S had difficulty getting the 
DAR approval. In order to secure payment rather than 
-~- whether or not the approval can be secured for the 
use of a boiler in New York City, Mr. Brennenman said 
unless a hold harmless is taken back from the consumer 
that the boilers will not he shirred, and Mr. Peters 
qave the hold harmless agreement. It's the contention 
of the plaintiff that Mr. Peters was the ultimate 
consumer, he had no dutv or obligation to reveal to 
York Shipley, who was going to use these boilers. It 
was not the terms of the aqreement. The terms of 
the agreement were 1%, certified check in advance as 
soon 4s he got the notification when the boilers were 
ready for shinment. He sent the certified check in 
for the purposes cf argument. I don't think it's 
really germane to whom the hoilers are to be manu- 
fac.ured. 


Now, in the history of events concerning this 
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demand for DAR approval, the exhibits will bear the 
fact that there was no written demand for DAR approval 
till March 7, 1975, and the quotation received from 
York Shipley was dated Juiy 22, 1974. There is an 
indication that there was some telephonic communica- 


tion. However, there was no written communication. 


It's only recently that the defendant is so eager to 
acavire DAR approval. Again, it is the contention 
that the defendant realized that he made a bad busi- 
ness deal and was attempting to back out of the deal 
bv one reason or the other. The boilers that are 
involved with the Imperial Finishers matters ire the 
smaller boilers than the one involved with Tuck. The 
one involved with Tuck, you had perhaps indeed ordered 
the material from Bethlehem Steel, so you couid use 
the excuse the material wasn't ready, but that excuse 
doesn't hold weight with Imperial. Although the 
boilers were in the factory, they just had to be 
assembled and shipped out: they had tc use some other 
excuse, some other excuse. I maintain the used this 
DAR excuse. It was a bad business deal and they were 
interested in making out. It's interesting t note 


that exhibit 12, the first memorandum sent to Mr. 


Peters regarding Imperial Finishers make no mention 
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of DAR -- required DAR approval. This memorandum 
simply states "This is to advise that the suborder 
will be shipped upon receipt of your certified check 

in advance. The amount of the order is as follows: 

Therefore your certified check should be in the amount 

of $21,000" etc. -- but there is no mention of DAR 

approval. 

The contention of the plaintiff and the defen- 
dant are for an excuse to get out of a had business 
deal. The question was brought up, what if anything 

did Mr. Peters do with respect to Tuck, to mitigate his 
damages, and Mr. Peters testified, “Well -- " when he 
got the feeling, inclination that there was a problem 
in respect to this deal, they contacted a second 
manufacturer of this particular boiler and received a 
quotation from Secon Equipment Corporation. The 
quotation and the supporting letter was marked Exhibit 
15. After receiving this quotation from Secon Mr, 
Peters wrote Tuck Industries and -- if I could read -- 
"We regret to inform you that I've just received a 
call -~ we still can't get them to put anything in 
writing from York Shipley saying that the Only emphasis, 


the way they would hold your boiler would be payment 


made before January 16, 1975" -= it goes on -- "Previous 
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price of Cleaver Brooks Boiler is $750 more than the 
prepurchase order. We sincerely hope that you know 
our company doesn't have control over this. 

THE COURT: What number is that. 

MR. MADDEN: That's Plaintiff's Exhibit 16 
in evidence. 

If I could direct my attention to the Imperial 
matter. We have the Peters’ release from the DAR 
dated September 1974. "This is to confirm our con- 
versation that we will not hold you responsible for 
meeting the criteria with the New York City Department 
of Air Pollution on three boilers ordered on the above 
number", 

TRE COURT: And that's what? 

MR. MADDEN: Exhibit 13; Six months after this 
exhibit was issued by Mr. Peters, six months later, 
New York Shipley sent back a letter dated March 7, '75 
Exhibit 14, which is a demand for DAR approval. There 
was no written demand from York Shipley in that 
intervening period of time. It's a contention that 
here we get the hint that York Shipley is concerned 
about not being able to manufacture, I suggest, the 


Imperial Boiler at the agreed upon price. They want 


to up the price. Mr. Peters testitied that to his 
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knowledge -- I'll start on that aqain. We attempted 
to show that in fact on at least one other occasion 
York Shipley sent a boiler to New York City, which was 
used in New vork City known to he used in New York 
City after the July 1, 1973 directive of the DAR rules 
I believe it will be conceded that -- and I'm 
specifically referring to Marte & Company, Mr. 
Brennenman testified that in June of 1973 he shipped 
to New York City a boiler which Mr. Peters testified 
it was not fired. In other words, operated for the 
first time in all of '73 after the operative date. 

If Mr. Brennenman had such z good faith concern for 
the welfare of his clients and customers, I submit, 
that he should have cleane up, made sure the boiler 
met the DAR requirements whether it was shipped in 
May or June, if he knew it was going to be used after 
July list. 

I could direct my attention to the area of the 


course of doing business. Mr. Peters testified in 


his sixteen years with several associates with York 


Shipley, been a part of hundreds of sales of boilers, 
and it was usual and customary for him to receive a 
notification that the boilers were in fact completed 


and read. for treatment and then he would mail a 
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of the position of the plaintiff that the course of 
dealing controls here. The expressed terms of that 
aqreement and applicable course of dealing, usage of 
trade shall be construed whenever reasonable and 
consistent with each other hut when such construction 
is unreasonably expressed terms control both course 
of dealing and use of trade, and course of dealings 
controls the use of trade. What we have here is 
course of dealing, which is a control consideration 
in respect to what may be on the back of the quotation 
I believe that completes my interpretation of the 
evidence as it's been presented. If the Court has 
anything that it would like me to direct my attention 
to I would be happy to. 

THE COURT: Let me hear from Mr.Thaler. 

MR. THALER: If Your Honor please, actually 
we have a simple proposition here which Hornbrooke 
Law would probably cover here. 

What we have. to look at here, what would 
reasonable persons do confronted by the situation 
which has been testified to? Are we to believe that 
Mr. Peters was actually a customer in the Caveat Emptu 
buyer beware situation. Here's a man since 1945 has 


been in this business, he has worked for York 
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2 Shipley, he has worked for Combustion Accessories 
3 Corporation as an agent and a representative for York 
4 Shipley and has handled these matters not only in 
5 obtaining contracts for York, but for Cleaver Brooks 
6 that Combustion Accessories dealt with. He's not a 
7 buyer beware individual. If he isn't, he should be 
| 8 or should have been familiar with procurement with 
| 9 delays, with price structures. There is no doubt that 
10 the documentary evidence indicates what happens with 


11 prices, irrespective of the reason for delays. In the 


12 | agreement between York and Thermal, these contingencie 
pos 13 are provided for in the agreement between Thermal and 

14 Tuck with the quotation that Thermal gave to Tuck, 

15 and with Tuck's purchase order. You have the same 

16 causes and terms on the back of the contract concern- 

17 ing options to cancel by either party if there is a 

18 delay in shipment. What happens when there is an 

19 increase in price by supplier, nobody in this Court- 

20 room has lived in a vacuum in the last twenty, thirty 

21 vears. All arrangements in contract expressly men- 

22 tion what happens when there are cost of living 

23 acceleration and even custom and usage. If there 

24 wasn't a written contract no suppiier would sell some~- 


25 thing for less than it cost them to buy, I don't care 
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what you call it, people in business, in this country 
do not sell for less than what it cost them to buy. 
Now, Mr. Peters did not dispute Mr. Janssens’ 
testimony about the ten or even more conversations 
concerning delivery. Mr. Peters has not shown any 
objection to the time that the delay messages went 
out, plaintiff's 4, 5 and 7, I believe. What would 
a prudent man do when he's delayed to the point of 
exhaustion, he would do something that Mr. Peters did 
not do here. Mr. Peters understood the industry and 


he went along, and he even wrote to Tuck. You hsve 


the plaintiff's Exhibit 16 to Tuck Industries saying 
Thermal Unit can't be responsible for the delays 


caused by York Shipley. 


(continued on next page.) 
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MR. THALER: Now, in Exhibits 45 and 7, the 
notices that went out which spoke of due to delays and 
so forth, did Mr. Peters testify that he made any 
inquiries as to what the difficulties were? 

Mr. Madden seems to believe or I think he 
believes because he is in the "no business," that the 
mere sending of, “due to problems encountered in 
procuring materials," that tnat meant nothing to 
Mr. Peters because it didn't say, “because of a coal 
strike," or whatever, but to Mr. Peters what that means 
is, “bue to problems of procurement." 

So I say is there in evidence or testimony as 
what did Mr. Peters do to inyuire as to what were the 
difficulties? Did he go to Bethlehem Steel, did he 
go anyplace? Is there anything in the record to 
indicate Mr. Peters was satisfied with the nomenclatur 
of defendant's 45 and 7 or his conversations with 
Mr. Janssens, and that this was something that the 
people in this industry have to “bite the bullet” and 
live with. 

Now, Mr. Peters in his quotation provided 
something on the front of Plaintiff's Exhibit 2-A 
because obviously having read the back of it that says 


that York Shipley would not be liable for any failure 
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to deliver or for any deiay in effecting delivery, 
paragraph 1 on the reverse side, Mr. Peters felt while, 
well, you know, if they don't have to deliver then they 
are not liable, I want the same thing, 30 I am writing 
subject to cancellation without penalty if delivery is 
not as outlined, so that while there is mutuality of 
consideration rendered to all contracts by the 
operation of law, Mr. Peters made sure that this would 
exist vecause the contract seemed to mhim to be one 
sided for York Shipley because York could have no 
liability if there was a delay in delivery, so he 
provided that there should not be any misunderstanding 
that Thermal Unit would not be responsibleor liable 
in the event that they didn't want to take delivery 


for some reason -- and it doesn't say what reason, it 


could even be a financial reason. So that this 
question of custom and usage is not applicable here. 
Now the Uniform Commercial Code, Section 1205 
states, as backed up by the case of Rothstein versus 
Kerr that the parties may contract expressly in 
accordance with custom, contrary to custom or in the 
absence of custom and the express agreement governs 
and the existence or absence of custom is immaterial. 


So here we have a situation where, sure, the Uniform 
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Comnercial Code provides for contingencies, but you 


don't pick out a contingency from the Uniform 


Commercial Code and apply it to the caset at bar. 


You have a case here where the céntract 
provides expressly that which is going to happen if 
there is delay in shipment, what is going to happen in 
Ainety days, and the price goes up, and if there is 
an increase in price, then there may be cancellation, 
and so forth. Of course usage in dealing and in 
usage of the trade is not applicable because it has 
been provided for by the parties contractually. 

Now the Uniform Commercial Code has been 
adopted in the State of Pennsylvania and in the State 
of New York, so that there is no conflict of laws as 
to whether the contract nere were accepted in 
Pennsylvania or in New York, it is the same law which 
is involved. 

There is nothing in any of these contracts 
which would indicate that time is of the essence, 
"Approximate date of shipment," the term “approximate 
date of shipment," in some instances depends upon the 
circumstances. As a matter of fact it has been held 
in the New York State Courts that it may go even as far 


as two years or more, depending. 
kk * 
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* we * 


such a contention on Mr. Madden's part. There are no 
records produced by the plaintiff, Thermal s#it, no 
information to rebut the inventory records, the | 
production records and the purchase order records 


between York Shipley and Bethlehem Steel. 


————eoO 


Mr. Peters was not supplied, from my hearing of 
the testimony of yesterday and today of Mr. srennenman, 
as to what the reasons were, the coal strike, a coke 
strike and the shortage of steel, et cetera. He had 
ample opportunity to come into Court to prove that 
Mr. Brennenman's reasons for the delay, York Shipley's 
reason for delay was not as represented by the 
tastimony. 

Now Section 2-615 of the Uniform Commercial 
Code provides among other things that where you have a 
contract and delivery is involved that the seller must 
notify the buyer that there will be delay or non- 
delivery, and when allocation is required estimate the 
time of delivery. Now here, the seller, York Shipley, 
has complied with the Uniform Commercial Code, Section 
215, and indeed with the contract, the terms of the 
contract, and has notified the buyer, seasonably, I 


would say, too, so that the pendulum swings to Thermal 


Unit, regardless of whether it is excusable or 
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legitimate or whatever because he gets notification 
that there is going to be delay and what does he do, 
he does nothing. Wow he can zsk from now to doomsday, 
"dhen are we going to get it," to Mr. Janssens. He 
might as well say to a married woman, Wher are you 
going to have baby, he can ask it every day, but 
once a woman becomes pregnant we know it is nine months. 
Until we got the steel in December of 1974, then we 
knew that this 25 ton boiler could be ready by March, 
And this is exactly what happened, by Maru, it was 
ready, and pursuant to the terms of the contract and 
pursuant to the terms of Defendant's Exhibit C, the 
letter of March 20th went out saying that we now need 
25 percent before putting the trim on and 75 percent 
before shipment, and the price would be pursuant to 
the terms, and Mr. Janssens does notning except cancel. 
Well, fine, fine, that is his prerogative, he cancels. 
Now, Mr. Janasens could have exercised his 
right to take it pursuant to the terms that are 
outlined in the contract which provides for such a 
continyancy, but he doesn't want to do it because the 
price is higher or he didn't want to do it for other 
reasons so he decided to cancel. lie can't have his 


cake and eat it, sat is now seek damages. 


LS) 
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Mr. Jans: 2ns admitted in his testimony that 
from the purchase order of July 15, 1974 tha: this was 
a case where he had to reply quickly after the boiler 
was manufactured and say, “I don't wa’ any more, I am 
cancelling it.“ He knew then that York Shipley wasn't 
going to ask him for daniages. 

Now talking about damages, Mr. Peters would lik 
the Court to believe that the 750 horsepower 25 
boiler can be installed and hooked up all for $7,500. 
Well, since the burden »o. proof on the loss of profit | 
is on Thermal Unit, they have not met that burden and 
I say that for the follo..ng reasons: 

The cases in New ‘ork hold that the measure o 
loss of profit is not the difference between the 
purchase price of your material and the s4ies price to 
your customer. In other words Thermal Unit could buy 
somet' .ag for $1,000 and sell it for $2,000 and on the 
face of it it looks like that if he didn't get it co 
make the sale that he loses $1,000. But unless there 
is testimony and books and records, it is also 
possible that you could operate at a loss and you can 
buy something for $1,000, sell it for $2,000 and as a 
result of the transaction have a loss of $1,000 or go 


into the red. 


24 


25 


| 
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Your Honor, we have no testimony or records 
here to show what his overhead fixed expense was, what 
the salaries of all of the officers of the corporation 
were, whether he did business or whether he did not do 
business. So that you can theoretically have a 
$30,000 boiler to be sold for $60,000 and not make 
$30,000 in net profit. 

Now they have the burden vf proving this and 
the Court should not be the one to rely on cross- 
examination. What has the plaintiff shown to the 
Court to indicate what the loss of profits were or 
what any of the financial or cost accounting facts of 
this company were? 

Nothing. 

All they have is one contract, Buy for 30 and 
another contract to sell for 67 and therefore by 
arithmetic that is the loss of net profit. Net profit 
by accounting procedures and by accounting testimony 
from the books and records. That is not only reasonab 
but it is the only relevant and material way to show 
loss of net profit. 

I cannot, representing the defendant, attack th 
net profit claim of $30,000 because if I do the 


arithmetic 30 from 60 is 30. But I must be ina 
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position to attack the underlying structure of Thermal '} 
yusiness to see whether the loss of profits is just a 
subtraction from two different contracts. 

So there is no question but that no foundation 
has been set forth here to show what the loss of profi 
was. 

We can walk out of this Courtroom today and 
concede for argument's « .:e that York Shipley was 100 
percent responsible for this whole shebang and the 
Court nas nothing upon which to base a decision to give 
Thermal $1 in loss of profits. 

Now it is an exercise almost in futility for 
the Court to determine whether York Shipley had the 
right not to deliver or whether Thermal cancelled, 
because whatever conclusion the Court comes to there is 
no testimony or evidence as to the loss of profit in 
this whole case. 

As far as reputation is concerned, who 
published about reputation, did Mr. Shuman go running 
out to the industry and say that Thermal Unit's 
reputation had been harmed because of the failure to 
perform on the contract? 

Did Peters himself go out and ruin his own 


reputation by telling the industry that he couldn't 


kkk 


14 


8la 
fear 298 | 
have -- and I am going to try to decide this case very 


promptly, I have listened to the evidence, I have 
listened to your summations, but I would like to get 
the exhibits which relate to what we call the Tuck 
transaction and those which relate to the Imperial 
transaction, you know, segregated out even though they 
are from both sides. 

You understand. 

MR. THALER: Yes, sir. 

MR. MADDEN: There is one or two in particular, 
there is tne March 7th letter, your Honor, which 
refers to both transactions, other than that they can 
be segregated out. 

THE COURT: I don't care, I am more interested 
in splitting them into two transactions. 

MR. THALER: Let me look at them. 

THE COURT: That is the Tuck and the Imperial, 
into Plaintiff's and Defendant's. 

MR. THALER: We will put them in the middle and 
we will put the Tuck and Imperial here and there. 

(There was some conversation between 
Mr. Madden and Mr. Thaler.) 

MR. THALER: We have a conflict. 


THE COURT: Don't bother to argue over then, 


kk & 
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fabrication or delivery, thac's just to mention but 
a few of many provisions which appear to be standard 
provisions, and which indeed are not dissimilar from 
those in the purchase order of Tuck, the ultimate 
customer fer the boiler in question. 

Under these circumstances the Court finds that 
the plaintiff has not sustained by a fair preponderanc 
of the evidence that York Shipley was in default in 
respect to not meeting delivery dates as promised or 
even extended delivery detes as referred to in a 
number of the exhibits in evidence, specifically 
Plaintiff's Exhibit 4 or Plaintiff's Exhibit 5 or 
Plaintiff's Exhibit 7, The Court finds from the 
evidence that at the time in question a condition of 

emergency had developed in the steel industry, that the 
particular boiler in question required a special kind 
of heavy steel plate for which there was but a limited 
supply, namely one company, Bethlehem Steel Company, 
and one plant of thatcompany at Sparrowspoint Maryland 
plant; that because of a contemporaneous or prior 
steel strike, steel companies had shut down their 


furnaces, had fallen down in their production of steel 


inventory, restricted their customers such as York 


Shipley to allotments and that in fact the requisite 
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2 steel for the plaintiff of fabrication for this boiler 
3 in question did not arrive at the York plant until on 
4 or about December 31, 1974, over a month and a half 

5 before the original promised delivery date. However, 


thereafter fabrication did go forward and at some 


a 


point on or about March 20, 1975 this boiler would hav 


| 


8 been ready for delivery, but according to plaintiff's 
9 own Exhibit 9 the order had been cancelled as per a 
10 telegram from A.P. Neilsen to York Shipley to Thermal 


HW Unit Corp., dated March 20, 1975, and this was on the 


12 basis that Thermal Unit had afforded no check pursuant 

13 to the terms of the original contract calling for 

14 payment by certified check in advance of shipment. 

15 The Court therefore finds on all the evidence, 

16 not really that referred to in these comments and on 

7 the exhibits in evidence that plaintiff has failed to 

18 establish his first cause of action relating to the 

19 Tuck Industry transaction. 

20 Now, we turn to the second transaction which is 

21 the subject matter of the second alleged cause of 

92 action relating to an order for three boilers placed 

23 by Thermal Unit Corp., plaintiff, with York Shipley 

24 to be delivered to Imperial Finishing, a concern hav- 
: 25 ing its place of business in the Borough of Brooklyn, 

kk 
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MR. MADDEN: If you look on Imperial's quota- 
tion you'll see the price that Thermal was charging 
Imperial, if you look:on York Shipley's -- 

THE COURT: I see what you mean, 

MR. MADDEN: If the Court would direct its 


attention to the quotation between Thermal and 


Imperial, Thermal was charging Imperial $27,200. 

THE COURT: 25, 5, I think. 

MR. MADDEN: There is a second sheet, 

THE COURT: I only have one here. 

MR. MADDEN: Your Honor, may I look at the 
exhibit please? 

It says $25,500 plus $1700 for blow-down valves, 
and that was the price. Isn't that what it says? 

MR. THALER: No. 

THE COURT: That's the price that I accept. 

MR. THALER: The bottom price -- 

THE COURT: That's the price I accept. 

MR. MADDEN: It does say additional, the 
additional price to that quoted herein. 

THE COURT: Let me have it in. I feel -- 

MR. THALER: Something about accessories. 

THE COURT: That the price is stated as 


$25,500, the way I figure it out, based on the 
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memorandum of York Shipley as to what the amount of 
the certified check should be, $21,305, the diffcrence 
is $4,195, even though I recognize, as you say, have 
office overhead and a lot of other expenses, the main 
fact of the matter is -- 

MR. THALER: Not net profit: show net profit 
not qross profit. 

THE COURT: Bear in mind he unquestionably 
had overhead in connection with his activities in 
working on this particular order; so in My opinion 
the plaintiff is entitled to judgment on its second 
cause of action in the total sum of $4,195, and I 
direct the entry o” judgment in favor of the plaintiff 
accordingly. 

MR. THALER: We don't agree on the damage. 

THE COURT: If you want to submit a formal 
judgment providing for the tax cost you may feel free 
to do that, but service on your adversary was suf- 
ficient notice to give him an opportunity re 

MR. THALER: Does the defendant get costs on 
the first cause of action? 

THF COURT: I don't know vou may have --well-- 

MR, THALER: Unless the judqment for $4100 is 


without cost. 
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PLAINTIFF'S EXHIBITS IN EVIDENCE 


EXHIBIT 1 - PURCHASE ORDER 86a 


PURCHASE ORDER | 


TUK INPUSTRIES INC. OLS TO Files ice 


geen MUST BE SUBMITTED IN DUPLICATE TO ot sft fitin VE A SENSE OF VALUE 
LEFEVRE LANE, NEW ROCHELLE, N.Y. 10801 (212) WE3-5600 


~ SHIPTO ASSHOWN BY “X” BELOW —sés TT 
Thermal Unit Corp. “| IX 248 TIORANDA AVE., BEACON, N.Y. 12508 04 32 0 
P.O. “Box 26 | LEFEVRE LANE, NEW ROCHELLE, N.Y. 10801 Ee ss 
1, Franklin Square, LI., N.Y. | - 420 NORTH ILLINOIS AVE., CARBONDALE, 1!!.62901 | | 
11010 | DEPOT PLAZA SOUTH, TARRYTOWN, N Y. 10591 | 12/30/74 
i | 
ae, _ Attn: G, Shuman el 
: . te 
|__| CONFIRMED ON x | THIS IS AN ORIGINAL ORDER. lx TAXABLE |0.P.NO. 001970 | 
TO | PLEASE FILL PROMPTLY TAX ae i 
60 NOT DUPLICATE EX: MPT G 
TERMS [ PREPAID | COLLECT! F.0.8. POINT SHIP VIA 10 ARRIVE BY 
| 11/10/74 
a eee! Eee I Re aC aie nee eee Cena eee ire ia __ jor before 
REC’ reco [auantity| UNIT | DES OR (P TION PRICE | UNIT CODE WILL SHIP 
Geshe Die GEN eR rsh he ee ee ee eal : 
| 1 | York-Shi ley boiler, Model #596- (66,500.00 (R8-1850 
| SPHC-700-N/6 designed for net 
150 PSI and to provide 27, 600# 
steam per hour equivalent to 


800 H.P. 


AS PER QUOTE # 1343/74 KOoBy areata) 
| DE] IVERY DATE: 11/10/74 or before, 


PRE-SHIPMENT NOTIFICATION DEMANDED 
TWO WEEKS OR MORE PRIOR TO DELIVERY. 


INSTALLATION COMPLETED AND UNIT 
| MUST BE FULLY OPERABLE WITHIN TWO 
| WEEKS FOLLOWING DELIVERY ON 11/10/74 | 
OR BEFORE. 


SPECIAL CHARGES: 


INSTRUCTIONS TO SELLER: 
=== @ ADVISE CARRIER ¢ 


PB NO DELIVERIES ACCEPTED AFTER 3:00 P. M.@ 


1. OUR PURCHASE ORDER NUMBER AND PREFIX LETTER MUST APPEAR ON 
YOUR INVOICE, FREIGHT BILL, PACKING SLIP, ALL PACKAGES, LABELS 
AND ALL CORRESPONDENCE PERTAINING TO THIS ORDER. 


2. A PACKING SLIP MUST ACCOMPANY EACH SHIPMENT. 


3. ACCEPTANCE COPY OF THIS ORDER MUST BE EXECUTED AND RETURNED , 

TO PURCHASING DEPARTMENT PROMPTLY. a 
4. ALL PREPAID CHARGES MUST BE ACCOMPANIED BY CARRIER’S INVOICE. x / 
5. THE CLAUSES PRINTED ON THE REVERSE SIDE HEREOF AND ANY SUPPLE- Se Ne Mey eee 

MENTAL CONDITIONS ATTACHED HERETO, ARE ESSENTIAL TERMS OF / 

THIS ORDER. PER. ye Ao 


EXHIBIT 2(@) = YORK-SHIPLEY QUOTATION DATED JULY 16, 1974 87a 


QUOTATION reler “to. the guotation aeaber 


listed below. 


___._ COMBUSTION ACCESSORIES CORP, _ 
Box 115; Hi note e Station; Bronx 10452 ae ae 
e 293-3000 PEAS en fF QEA OG 


Thermal...Unit..Fuel Corp........ ATT:...Mr...Ken..Peters Oe ets. |: De nn See 


Address . 549 W.. Hempstead. Tpke.i...W...Hempstead, N.¥..11552. .. Date July.16,..1974 0. 


suBJECT: . TUCK Tape 


We are pleased to quote on equipment for for: eee NET COST e330 750.00 


One. (1) York YS Power. High. Pressure Steam Pak Generator . described as follows: 
(Quantity) 
Model No. ...... 296 SPH=700-6N nc ce Design Pressure 150# Fuel #6. oil & gas 
Approx. Boiler HP. 100... & Heating Surface ( WatexSimkec—Fire Side) ..3500.. 
Equivalent Direct RadiationSteam. 97600 ss . Steam Pounds Per Hour 24150 ne 
BTU Input Per Hour ..... 29..300.,.000 Output 23,450.9009 
Prices to include the following additional equipment: 
Air atomizing burner. 2" fibreglassinsulation & metal jacket. 
One (1) year warranty on parts. Modulation assembly. 
-Manual potentiometer. Manual reset pressuretrol. 
~McDonnell-Miller #157 low water cut-off.Low water & flame failure alarm with 
- Second low water cut-off 150#, steam. silencing relay. 
Three (3) signal lights. Front & rear door hinges. 
2"6 front observation port. Continuous oil circulation 110/220. 
Oil pump set. #6 Oil preheater assembly, steam. 
Elec. nozzle preheater assembly. Visc. comp. & elec. heater. 
Vertical vent connection. Stack thermometer, loose. 
Air flow safety switch. Factory test firing; UL & ASME Cert. 
Voltmeter. Factory Mutual Certification. 
Searecr Te Canecé.enricee wrrweur PEUALTY a. EP. 
SE CALrecry 45 Wer RE BPUTKlae’GSe , Ray). . 


To be irstalbed cat ice ce eessssssecceceseeen oye ins : prcecperoc tsar, she : se eee Seas 


by ..... Sc cgcbla sos eave de sas lasses fase cop seit Sten uePONTA GIA Wier Dabs da Layee ca BOs ddand SEE OA TON BTS a aah ped acesdesl lag ssrree stk iors onepe eI eIaNe I aan siduree hewns siiessiboddsieistetvobtutessietsavse 
as atealling: “centractar, in strict P eiccordenice with pagent ot York YS Rowe: Installation Manual +...... 


F. O. B. Factory Current Approximate 

York, Pa. Chara:teristics ........ 208/60/3 oP Se cr eapit aatetie ow Shipping Weight «DA ZQQH oo ccsummemmeense 
ar , z A i 

Terms: Certified check in advance of shipment. oo... a caper il 11/10/74 or B/4 | 


AFTER CREDIT APPROVAL 


The terms ond conditions of sale printed on the reverse side of this sheet, unless expressly excepted herein, are part of this quotation 
This quotgtion is subject to change or withdrawal without notice. If accepted by the purchaser it shall become a contract when approved at York, Pa., by an authorizsd representative of 


York-Shipley, ric. and may then be modified by written agreement only. No statements or understandings relating to the subject matter, other than those set forth herein, shall be bind- 
ing on York-Shipley, inc. (hereinafter referred to as the ‘‘company’’). : 


QUOTATION, FURNISHED BY: 


x 


representing; “Yorkze ipley, 


DO ‘NOT WRITE BELOW 


APPROVED FOR YORK-SHIPLEY, INC. 


EXHIBIT 3 = YORK-SHIPLEY INVOICE 


SHIPPING & BILLING INSTRUCTIONS 
Mover kapresa - Prepaid 
Gexrvier to Cali gestez Isiend at 
(516) 234-1535 48 Gva. befere 
delivery 


OATE ENTERED 
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ey * ~~ 
YORK - SHIPLEY, Inc. } 


P. O. BOX 349 
YORK, PENNSYLVANIA 17405 


CUSTOMER ORDER NO. 


26 Pet 
. oe eS DATE |CUSTOMER CODE 


PART NUMBER 


TERMS 


DESCRIPTION 


Isewh 160 GPNG- 136-5 140892 
Res Water Seller 468/68/3 


93390 


88a 
ree 


¥-S ORDER may 


DUNS #00.300-3654 


Y-S ORDER NO....... 


Back Quen. Quan. 


| 


BEST COPY AVAILABLE, 


| 


| 


bee te imei oe ene 
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EXHIBIT 4 = MEMO TO THERMAL UNIT DATED AUGUST 9, 1974 


FROM 


YORI - SHIPLEY, INC. 
_P ©. BOX 349 
YORK, PA. 17405 ay 


Lira Lie LIF, £P 
'  QRIGINATOR-00 MOT WRITE BELOW THIS LINE spy T s1GNED i ge a | PA a od 
REPLY ae Fy ee a ee ee ewe 


F Net bP DIX 2 
A - 36, /E7 40 
Ther fru Co Affnuv’ tach cht) 10 a Ce oman 
ZL 7EA TD. | - 
fi rhegprwed agg Met 22 Brrr of Ulav 25: 192% 


_Ce! Cow. 7 
re aa a Caz : mes an , 


SENO PARTS 1 AND 9 INTACT-PART 1 WILL BE RETURNED WITH REPLY 


Rw87 


‘al 


RETURN TO ORIGINATOR 
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EXHIBIT 6 - DELAY IN SHIPPING ADVICC DATED OCTOBER 9, 1974 


YORK-SHIPLEY, INC. 
yoo" PENNSYLVANIA 


/) . 
Oro. rf 26 
pone Te ae ce eee 
Pp ncnder oa po S ts //e/ 


Ref: Order Noo -62726 —~UneA 7 oe ay 
Due to problems encountered in procuring materiale and/or delays 
in production scheduling, the shipping promise on subject order 
has been delayed to the week of ann. © L723 ° 
ery truly yours, 
YORK~SHIPLEY, INC. 


ee Ds <4 P 4 
Co UM <a theoLs 
crs/ike ae — aes 


G ° 1 ” $3 + 
Yedwetxial Seales Department 


CO Qyrke free 
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EXHIBIT 7 - DELAY IN SHIPPING ADVICE DATED SEPTEMBER 30, 1974 


P—- 


2 YORK-SHIPLEY, INC. 


#4 Ly Pe ae YORK, PENNSYLVANIA y i Fy jf? ¥ 
Ba >. 32 26 
a Fine heb Agro AS. M2 Y. ffe/2 


@ 


Ref: Order No. 4-62924 Fark Tye? Gor 


Due te problems encountered in procuring materials and/or delays 
in production scheduling, the shipping promise on subject order 
has been delayed to the week ef Jo.2c. 46 7977 Y_ 


Very truly yours, 


YORK~SHIPLEY, INC. 


CRS/1kt C. We Saboid | 
tadustxial Sales Depar cacat 


cel wt an Cox. 


EST OPE AVAIL | 


EXHIBIT 8 - LETTER FROM YGRK-SHIPLEY TO THERMAL UNIT DATED és 
NOVEMBER 5, 1974 (pp. 92a-93a) ~22 


YORK - SHIPLEY, Em. YORK SHIPLEY YORK, PENNSYLVANIA 
| 


17405 


Manufacturers of the world’s most complete line of heating equipment 


November 5, 1974 


Thermal-Unit Corp. aentisication iis 
549 Hempstead Turnpike Cy ante 
West Hempstead, L.I. > N.Y. 11010 a ea se \\ eee A- 
Ae , a 4\\\ \\ as \ 
2 o ro enh, Peele comomee Date...\\'" 
Attention: Mr. K=x Peters ave =. BROWN 


Subject: H~62326 596-SPN-700-N6 
Tuck Tape Corp, Beacon, W.Y.s 


Dear Kens; 


Last July we received your order #4875-J for the subject boiler 
which we promised delivery November 10, 1974. This commitment 
on our part was based on anticipated promised delivery of boiler 
plate steel from our steel suppliers. As you know, we are at 
the mercy of these sills. We have been subject to "loosing" two 
month deliveries from the rills. By this I mean we have received Rs 
‘no allovvent" for two months. This does not mean they are two | 
months behind schedule, This means we did not or will not get 
this quantity of steel. 


As a matter of fact, the steel for the eubject boiler uas just 
arrived in York. 


Now, as far as your customer is concerned, we know we have given 
three different deliveries the last being January 6, 1975, This 
jate can still be met. 


However, a decision must be made in the very near future, 


TO 

We were offered, finish the boiler and store same until August, 

1975, delivery end maintain the original selling price. “ow, Ken, 
you are & business man and know you purchased the boiler at a very 
good price. In fact, the boiler has gone up approximately 17% since 
the order was received, Also, to hold the boiler price would cost 
York-Shipley approximately 12% in interest charges. To make a long 
story short, we have two alternate propositions: . 


-2@ 


1. We finish the boiler and invoice you. We then ship the boiler 
to be stored in a New York warehouse, 


2. We finish the boiler and invoice you. We then hold in York 
for delivery at your convenience. 


Naturally, there is a third choice and that would be to formally 
cancel the order. 


Would you please contact your customer and decide what you prefer 
to do. 


We are sorry this situation arose but we have to repeat - we are 
at the mercy of our supplicrs. 


Best personal regards, 
Ital INC. 


Ube 
eastern Industrial Regional Mgr. 


HJN/1kt 
ccs G,Parker 
C,Sabold 
C,Creitz 
Cumbustion Accessories Corp. 
B-62326 


EXHIBIT 9 = POSITION LETTER TO THERMAL UNIT DATED | one 8 
MARCH 20, 1975 (pp.94a-98a}- 


“YORK: SHIPLEY, Inc. 


Manufacturers of the world’s most complete line of heating equipment 


March 20, 1975 


CcRTIFIED RETURN RECEIPT REQUESTED 


Thermal Unit Corp. 
Box 26 
Franklin Square, New York !1010 


Attention: Mr, K. E. Peters 
RE: H-62327, H-62479 and H-62326 
Gentlemen: 


This letter will ciarify our position on the three orders listed above, 


H-62327 


This order has been cancelled as per telegram from H, J. Nielsen dated February 
25, 1975. The boiler was produced in November 1974 and we have been attempting 
to have you submit payment for this boiler, as per terms of this sale, since 
November 11, 1974 with no success, We, therefore, found it necessary to cancel 
this order die to your failure to meet our payment terms, 


H=62479 ee 


v.90 


pots representative, Mr, John Janssens, has been advised by Imperial Finishing that 


a 


the three (3) boilers on H-62479 are no longer required as his tenant, who was ~ 
tu use tnese units, has allegedly filed under Chapter Xi and therefore no 


longer wants the boilers. We, consider this order cancelled, 


| 


\ 


H-62326 _ 


As you are aware this boiler was delayed due to the delay by our supplier in 
furnishing steel for the fabrication, Upon receipt of the steel we were 
advised that Tuck Tape requested this boiler fF ere getered until the fall 
of 1975. - 


~ 


March 20, 1975 


In order for us to put this order in production we will be required to update 
our selling price to current price level of $42,934.00. In view of your 
refusal to pay your past due account and your failure to submit the advance 
Payment on order H-62327, we require a down payment from your company of 25% 


or $10,734, 00. 


Down payment must be by certified check and must be in our hands before we 
start fabrication of boiler, The remaining 75% must be paid in advance of 


shipment by certified check, 


Very truly yours, 


YORK=SHIPLEY, INC, 


ea Ae oe 


GMP/paf “ Gordon M, Parker 
Vice President, York Sales 


THERMAL-UNIT CORP. 9 


DiS TRIBUTORSE YORK .BHIPI EY PACKAGED ®OC!NL ERS 


ra! 


q ii ‘EXHIBIT 10 - THERMAL UNIT QUOTATION DATED AUGUST 18, 1974 96a Be 


PrP. @. B@x 26 


@USOGTATION FRANKLIN SQUARE. LI... NY. 11010 


Ter. (816) 382.0180 


2 
"leas Ee aera a 


1S ao See De ae EE ee A ee On Saeed ON RESIS 220. SRR ee 
Pi 0 = eee ae a re ON re eae RE eee ne etre Renee tee ener oe pare: BGT 7f_ 
! (3 ) YORK-SHIPLEY Packaged Boiler/s Model _240-SPHV-60-N/2 ee NEE Satomi ee 
Boiler Horse Power 60 _ Fuel_No. 2 04] and gas Seiign Prewure. 150 pigsdy 


Current Char. _20U/00/3--i10/60/1 controls _.__. Approx. St in, Wt, 4, 000 Ibs. 


Boiler/s to be compiete with Fuel Burning Equipment, Accessories, and Controis as outlined in the attached brochure as well as the followin, 
Optional Equipment: 


Totally enclosed panel Vertical vent con: «ation 
Rkiectronic safety control L.W.C.0.--pump contiol 
3as-electric ignition Main gas train 

Ffuel changeover switch Manual reset pressuretrol 
Three signal iights 4" alarm oe°il 

Safety limit control Low fire start 

Integral fuel 211i pump High-low firing 


JZ Btow Douww “ALVES 
NOTE: F.M. accessories for two (#%) boilers are to fala addition2. te price 
quoted herein. hjeo #a. 


‘Feed water system to include one (1) 150 gallon tank, tank stand, two (2) 
150 p.s.i. feed water pumps, make-up assembly and one (1) 30-H reed water 
tank heater instailed. 


42S, sco Fe Zee 
Price: SYOrWOOwOS — / 7, Cue. aay. 
Approx. Date of Shipment: Sight - ten weeks Factory Pot. job site 


VIA TRUCK — NOT UNLOADED 


Eto Peinsteiied At: LASS Blatt. be SET ay: 


As Installing Contractor, in strict accordance with provision of Y/S Installation Manual. 


The terms end conditions of sete printed on the reveree side of this sheet, unless expressly excepted herein, ere part of this quotation. 


This quoration is subject to change or withdrawel without notice. If eccepted by the purchaser, i” shall become e contract when spproved ot York, Pe, by an auth: 
orized representative of York—Shipley, inc. and may then be madified by written agreement oniy. No statements ~: understandings relating to the subject matter, 
i other than those set forth herein, shall be binding on York-Shipley, inc. (hereinefter referred to as the “company’’) 


Onte Accepiid: aa OF OO NOT WRITE BELOW 


nee -————$— ——- --- 
A To be signed et York, Pa. 


JOB FABRICATED BOILERS / CIL - GASB AND COMBINATION BURNERS 
PARTS . INSTALLATION / SERVICE / COMBUSTION CHAMBERG / RETUB'NG 


Se ae ore TS ee 
Approved for York Shipley, inc, 


a 


EXHIBIT 11 = YORK-SHIPLEY QUOTATION DATED JULY 22, 1974 97a 
(pp. 97a-98a) 


QUOTATION —s ata atten se 


r y) refer to the quetetion number 
listed below, 
N ACCESSORIES CORP. 
Box ? riage ate; ronx 
Seretntenee’ 8 6 VE 5 5k 13 |, | See een 


—-?- 
To .Thexrmal..Unit..aw...COLP..» 


#5 


We are pleased to quote on equipment for: TOTAL. NET..COST..$6386. each or $19,158 for three (3) 


Three....(3)..York YS Power .NYC..High..Pressure..Steam..Generator............ described as follows: 
(Quantity) 


Model No. ccc. &40.... SPH=60-2N Design Pressure .........: £508... Fuel #2..0i1 & gas 


Approx. Boiler HP €Q Heating Surface HMORMXGEM—Fire Side) 9.9.0... 
Equivalent Direct Radiation Steam......83.75.... 70 


BTU Input Per Hour... FBO 6.0.00. cnnnsnnnnnnsnnane 

Prices to include the following additional equipment: 

FV Burner. 

One (1) year warranty on parts. 

Gas-electric ignition. 

PBC-5-5022 Fireye comb. stion control. 

2" fibreglass insulation & metal jacket. 
ng assembly. 


ow w 

Manual reset pressuretiol. 

Three (3) signal iights 

Low water & flame failure alarm w/silencing relay. 
Tandem blow down valve "Y" type; 1%" quick opening. 
Factory test firing; UL & ASME Certification. 
Factory Mutual Certification. 


Start-up and service by Thermal Unit. 
To be installed at 
WO ciaseciasecetecsecscasetsascencersemnSgndeto 


as installing contractor, in strict accordance with provisions of York YS Power Installation Manual 
F, O. B. Factory Current Approximat 
York, Pa. Chara:teristics Shipping Weight shvmmecahes 4 040% each 


4 ; Approximat 
Terms: . KAXKRCSACR AOL 1%. CHECK..LN. AAV ANCE .e.occesnsnnnnnnnnnnn Date of Shipment 


4 - 6 weeks 


AFTER CREDIT APPROVAL 
The terms cnd conditions of sole printed on the reverse side of this sheet, unless expressiy excepted herein, are part of this quotation 


This quotation is subject to change or withdrawal without notice. If accepted by the purchaser it shall become a contract when approved at York, Pa., by an outhorizad representetive 


York-Shipley, inc. and may then be modified by written agreement only, f i ef 
ing on York-Shipley, inc. (hereinafter referred to as the company’), y. No statements or understandings relating to the subject matter, other than those set forth herein, shall be bind- 


QUOTATIO FURNISHED BY: 
é th®. 


represent g: YorkK-Shipley, 


Date ACCEPTED on Ia 197.66 


TN§6 NOT WRITE BELOW 


. 


APPROVED FOR YORK-SHIPLEY, INC. 


QUOTATION 7 98a 


-- COMBUSTION ACCESSORIES CORP. 
Box 115; H'bridge Station 
Bronx, New York 10452 
af ae 212 293-3000 Gh Sos 77 


To ..... Thermal, Unit, Mamk. Corp. ATT: Mr. Ken Peters No. 4885-J cont. 


slvecseesensnegessseasersatsccrssteeesescsegusereeeccseseenenerssecsesareenccers BOOS — oeenereresensonee reer iter tot 


Address 549. W- Hempstead Tpke.; W.Hempstead, NY 11552. Date. July. 22. 1974 


SUBJECT: Imperial..Finishing:...1155 Manhattan Ave.;..Brooklyn From JOHN. A.JANSSENS,P.E. 
LS ET) a RR ae ee toe tet 


We are pleased to quote as follows:... TOTAL, NET COST $XaR8XeR 


We shall be pleased to furnish Condensate tank and Feedwater pump assembly 
complete with the following equipment. 


One (1) 150 gallon tank. 

One (1) tank stand. 

Duplex feedwater pump; 150 psi; 3 hp 3450 rpm; 208/60/3 
One (1) Tank heater assembly, model 30H. 

One (1) #221 feeder, assembled. 


One (1) Hi pressure return assembly "C". 


Freight to be prepaid and added to invoice. 


ae 
‘vf 
F. O. B. Current Approximate 
York, Pa. a reg ner eT enn aan eOUETIDE TST cE nT a Shipping Weight ...........coosocssssmsssesseessess hai 
Approximate 
Terms: X9I0DOURNAMREE......1%.. CHECK...AN..AAVANC Resse Date of Shipment .......4...7..6..weeks........... 
—————=====. ORAL ADT LALLA AEE SEAN TILER, BALSALL ALE LE NE 


The terms and conditions of scle printed on the reverse side of this sheet, unless expressly excepted hervin, ore part of this quotation. 


This quotation is subject to change or withdrawal without notice. If accepted by the purchaser it shall become a contract when approved of 7 é ix saceieeitokelasadsias 
by an authorized company representative and may then be modified by written agreement only. No statements or understandings relating fo the subject matter, other than those set 
forth herein, shall be binding on : un. (hereinafter referred to as the ‘‘company’’.) 


FURNISHED BY: 


APPROVED FOR 


EXHIBIT 12 - MEMO TO THERMAL UNIT DATED AUGUST 26, 1974 


YORK - SHIPLEY, INC. 
P. ©. BOX 349 
YORK, PA. 17405 


aby gp ed afar rectyet fo C. D wal Cl fee 2 
The pct tee des i gees fete ae 


oa aon ~ 
ms A kly Pmt ok 2472),2° 


* epee / Fe 21x. 2! 
sear a [Fos 7 


F ze fi 
ORIGINATOR-DO HOT WRITE BELOW THIS LINE R 4 


\ REPLY | | Fruglt ear oe 
FP 2468.79 


- ees 


SIsNED ai | 
~ aman cS 


SEND PARTS 1 AND B INTACT-PART 1 WILL OE RETURNED WITH REPLY 


RM87 
RETURN TO ORIGINATOR 


100a 


EXHIBIT 13 - LETTER OF CONFIRMATION TO YORK-SHIPLEY 


For \demilication 


_ Pel. 
DAL.) eee 
Coat 


wees pate 1 


25 September 74 


York Shipley Inc. eS a. 
York Pemna 


APRs Hasry-PeCT oon a x 
RE: H-62479 Ss 


Gentlemen: 
This is to confirm our conversation *¢hat we will not hold you 
responsible for meeting the Criteria of the Kew York G1 p= 


ertment of Air Pollution on the three (3) 240-SPHV-60-N/2 boie 
lers ordered under the above 11-6247), 


Very truly yours, 


Aree bi 


KEP: 04 
cesJ,. Jannsens 


BEST COPY AMA | 


& 


i ee ee ee ee 


ae EXHIBIT 14 LETTER bil rocy UNIT REQUESTING CANCELLATION lola 
eee? — , : : 


YORK - SHIPLEY, Ine. YORK, PENNSYLVANIA 


17405 


Manufacturers of the world’s most complete line of heating equipment 


March 7, 1975 


Thermal-Unit Corp. 

549 Hempstead Turnpike 

West Hempstead, L.1., N.Y. 11010 
Attention: Mr. Ken Peters 


Subject: H-62479 Imperial Finishing Co. 


Dear Ken: 


As you know, we have repeatedly attempted to have your company acquire a 
letter from your customer relative to his accepting the boilers less the 
New York City ''D.A.R.'' approval, 


This has taken so much time and with price increases, etc., | asked Mr, 
John Janssens to check with Imperial Finishing Co. to see if they still 
wanted the boilers, as we at York were concerned if we could still fulfill 
the order at the original quoted price. 


John complied with my request, hoping to ''save'' the order and now sent me 
the attached memo, 


Please advise if this order will be oficially cancelled as far as you are 
concerned or what do we do now, 
Very truly yours, 


YORK-SHIPLEY, INC. 


HJN/paf H. Niélsen 


Northeast Industrial Regional Manager 
attach, 


cc:-Comb, Access. 
& G.M, Parker 
C. Sabold 
C. freitz 


‘a ‘p " gO TT aay — “wi , 
02a : 
COMBUSTION ACCESSORIES CORP. 


P. O. BOX 118, HIGHBRIDGE STATION © BRONX. NEW YORK 10452 * PHONE 293.3000 


ae ae 3: S0H-2%-Go-2Ny RS } 
MESSAGE 


Payrt bare ni arriiesas* 


a pgs (22-38 9-S1e), Creruy athe oder ee 
Es hewi Lact. chops Lh pact had Smet RS 


Fae ths) ad Sere 4 sal prmel ek fa ine vi. 


2% 
. 
p 


Fs 
a 


Midcap Ake fe wilh met nud DiAk 
1 oon iia t Parole chawoe tg dat “he ! 
( 1 BS i 

bad bie gO inden aah pe df he let tuded Lhe ba begs 


| iam at ign eee = , 
or Ae ree sy plapapaal pri lode: i 
|. xaele be Aewatted,~ Ypmut— une Meee out! _ 
lel eaten ry pater eg lle 
‘ aes Sad url 5 0A# emia 


A 201 Affidavit of Si.vice by Mail LUTZ APPELLATE PRINTERS, INC. 


UNITED STATES COURT OF APPEALS 
SECOND CIRCUIT 
Index No. 


THERMAL UNIT CL CORP., 

Plaintiff-Appellant, 

- against - Affidavit of Service by Mail 
YORK-SHIPLEY, INC., 


Defendant- Respondent. 


STATE OF NEW YORK, COUNTY OF NEW YORK ss.: 


1, Eugene L. St. Louis, being duly sworn, depose and say that deponent is not a party to the 
action, i. over 18 years of age and resides at 1235 Plane Street, Union, New Jersey 07083. That on 
the \\4N day of November 1976 deponent served the annexed 


F iaidey upon Goldman, Horowitz & Cherno attorney(s) for 


in this action, at Pp, Oo. Box 630 390 East Old Country Rd. 
Defendant-Respondent Mineola, N.Y. 11501 
the «+ ress designated by said attorney(s) for that 
purpose by depositing a true copy of same, enclosea 1 postpaid properly addressed wrapper ina 
Post Office Official Depository under the exclusive care end custody of the United States Post Office 
Department, within the State of New York. 


Sworn to before me, this \\a 
day of November 1976. 


RAK, A. ld rfl Print name beneath signature 
J 


Eugene L. St. Louis 


BETH A. H 
NOTARY PUBLIC, rpg oe York 


‘ No. 41- 4623156 
ualified in Queens Lo 

u unt 
MMssion Expres March 30, 1978 


